CITY COUNCIL MEETING NOTICE AND AGENDA

Notice is hereby given that the City Council of Caribou will hold a City Council Meeting on
Monday, July 9, 2018 in the Council Chambers located at 25 High Street, 6:00 pm.

Roll Call
Pledge of Allegiance
Public Input
Declaration of Potential Conflicts of Interest
Consent Agenda
a. Minutes from City Council Meeting held June 25, 2018 Pgs 2-7
6. Bid Openings, Awards, and Appointments
a. Airport Advisory Committee Appointments Pgs 8-15
b. Engineering Consultant Contract for River Road Repairs Pgs 16-23
7. Formal Public Hearings and Action Items
8. New Business & Adoption of Ordinances and Resolutions

ik wNR

a. Discussion and Possible Action Regarding RSU 39 School Resource Officer Pg 24
b. Discussion and Possible Action Regarding Airport Hangar Leases Pgs 25-35
c. Discussion Regarding Future Work Sessions Pg 36

9. Reports of Officers, Staff, Boards and Committees Pgs 37-91
a. 2018 Elections Information Pg 37

10. Reports and Discussion by Mayor and Council Members
11. Executive Session (May be called to discuss matters identified under Maine Revised Statutes,
Title 1, §405.6)
a. §405.6.C Real Estate & Economic Development
b. §405.6.D Labor Contracts and Proposals
12. Next Regularly Scheduled Council Meetings — August 13, September 10
13. Adjournment

If you are planning to attend this Public Meeting and, due to a disability, need assistance in understanding or
participating in the meeting, please notify the City ten or more hours in advance and we will, within reason,
provide what assistance may be required.

Certificate of Mailing/Posting

The undersigned duly appointed City official for the municipality of Caribou City hereby certifies that a copy of
the foregoing Notice and Agenda was posted at City Offices and on-line in accordance with City noticing
procedures.

BY: Jayne R. Farrin, City Clerk
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Council Agenda Item #1: Roll Call

The Caribou City Council held a regular meeting Monday, June 25, 2018 at 6:00 p.m. in
Council Chambers with the following members present: Philip McDonough 11, Joan L.
Theriault, Timothy C. Guerrette, R. Mark Goughan and Hugh A. Kirkpatrick. Mayor
David Martin and Deputy Mayor Nicole L. Cote were absent and excused.

Both the Mayor and Deputy Mayor were absent from the meeting. The City Charter
states that “Robert’s Rules of Order Newly Revised (RONR) shall govern the Council in
all cases to which they are applicable and in which they are not inconsistent with this
Charter and any special rules of order that the Council may adopt.” According to
Robert’s Rules of Order (RONR), when the president and vice-president are both absent
the assembly immediately elect a temporary chairman.

Motion made by P. McDonough, seconded by J. Theriault, to elect Councilor R. Mark
Goughan as temporary chairman for the June 25, 2018 Council Meeting. (5 yes) So
voted.

Dennis L. Marker, City Manager was present.

Department Managers and Staff: Penny Thompson, Tax Assessor; Dave Ouellette,
Public Works Director; and Anastasia S. Weigle, Library Director.

Christopher Bouchard of Aroostook Republican and Spectrum covered the meeting.

Council Agenda Item #2: Pledge of Allegiance

Councilor Goughan led the Pledge of Allegiance.
Council Agenda Item #3: Public Input

e (Galen Rockwell — Mr. Rockwell was representing Joyce Noble. The Noble
property at 100 Lombard Road has been taxed for 124 acres, but after a survey
was completed, the acreage is actually 74 acres. The Board of Assessors has
granted an abatement for 2017 tax year. Mr. Rockwell requested that the Council
approve a tax abatement for the tax years 2015 and 2016. The acreage error
occurred sometime around 2006.

Council Agenda ltem #4: Declaration of Potential Conflicts of Interest

None of the Councilors declared any Conflicts of Interest.
Council Agenda Item #5: Consent Agenda
a. Minutes from City Council Meeting held June 11, 2018

Motion made by P. McDonough, seconded by T. Guerrette, to approve Consent Agenda
A as presented. (5 yes) So voted.

Council Agenda Item #6: Bid Openings, Awards, and Appointments

a. MMA Legislative Policy Committee Vote

Motion made P. McDonough, seconded by J. Theriault, to vote for City Manager Dennis
Marker and Madawaska Town Manager Gary M. Picard for the Maine Municipal
Association’s Legislative Policy Committee with a term of July 1, 2018 to June 30, 2020.
(5§ yes) So voted.
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Council Agenda Item #7: Formal Public Hearings

There weren’t any Formal Public Hearings.

Council Agenda Item #8: New Business & Adoption of Ordinances and Resolutions

a. Abatement of Taxes for Property located at 100 Lombard Road

Motion made by P. McDonough, seconded by T. Guerrette, to approve an abatement for
2016 taxes in the amount of $618.30 and 2015 taxes in the amount of $606.42 for the
property owned by Joyce Noble at 100 Lombard Road due to an error in acreage. (5 yes)
So voted.

b. Abatement of Taxes for Property Located at 595 Access Highway

Motion made by P. McDonough, seconded by J. Theriault, to abate the 2004 and 2005
taxes totaling $186.20 on a mobile home that is no longer located at S95 Access
Highway. (5 yes) So voted.

c. Setting the 2018 Mil Rate and Tax Commitment

The Municipal Tax Rate Calculation form that was provided in the Council packet
proposes the City maintain the mil rate at 0.02390 with an Overlay of $50,846.94. Since
the form was prepared, staff discovered an error of $250,000. Back in March, the City
Council voted to remove that amount from the Air Ambulance line. Now maintaining the
mil rate and reducing the City’s expenses by $250,000 would result in an Overlay of
roughly $151,000. The City Manager presented several options including lowering the
mil rate. Discussion.

Motion made by P. McDonough, seconded by J. Theriault, to set the 2018 mil rate at
0.02370. (4 yes, J. Theriault, T. Guerrette, H. Kirkpatrick, P. McDonough, 1 no, RM
Goughan) So voted.

Motion made by P. McDonough, seconded by T. Guerrette, to accept:

e Revenue budget adjustments for the property taxes, overlay, BETE and
Homestead Reimbursement lines as reflected on the revised tax rate calculation
sheet,

e Set the tax rate for the commitment of the 2018 property taxes at 0.02370,

e Set the date of July 2, 2018 as the date of commitment for the 2018 property taxes
to be committed to the Tax Collector as pursuant to MRSA Title 36 §505(1),

o Establish July 16, 2018 as the date that 2018 property taxes will be due and
payable pursuant to MRSA Title 36 §505(2),

e Establish October 1, 2018 as the date for interest to begin accruing on any
delinquent 2018 property taxes, pursuant to MRSA Title 36 §505(4),

o Establish 8% as the rate of interest to be charged on delinquent 2018 property
taxes, pursuant to MRSA Title 36, §505(4),

e Establish 4% (4% less than 8% charged on delinquent account) as the rate of
interest for the overpayment and or abatement of property taxes for 2018,
pursuant to MRSA Title 36 §506-A. (5 yes) So voted.
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Council Agenda Item #9: Reports of Officers, Staff, Boards and Committees

a.

River Road Reconstruction

Engineering firms have been interviewed to do the design work and there were
two finalists. The consensus of the selection committee was that the price tag was
too large, so an email has been sent to the engineering firms asking them to rebid
the project with a much-reduced scope. Now the proposed project would go from
investigative work through concept design. The firms have until the 26" to rebid.
The selection committee will review and come forward with a recommendation to
the Council. The selection committee is made up of Councilors Kirkpatrick and
Theriault, Public Works Director, Fire Chief, Fire Marshall, Building Official,
and City Manager.

The Manager has sent out to the appraisal firms a modified scope of work to
appraise the properties. Only one bid for $6,500 has been received. The bid will
be placed on a Council agenda for consideration. The bidder feels they will need
the full 90-days to complete the appraisals.

Two of the four property owners have found rentals and are utilizing the $1,000 a
month compensation authorized by the Council.

Alan Jalbert — 173 River Road — requested from the City a letter of intent to
purchase his property. He is negotiating financing for a new home and such a
letter would assist him in his efforts. Mr. Jalbert is very much concerned about
getting into a new home by winter. Temporary Chair Goughan asked Mr. Jalbert
to put his request in writing and submit it to the City Manager.

Robyn Jalbert — 173 River Road — questioned the Council’s need to wait to make
a decision. Mrs. Jalbert stated that she doesn’t know where she will be in six
months and she is very concemed about having shelter. She stated that she will
attend the next Council meeting.

The City Manager stated that Federal Emergency Management Agency (FEMA)
funding isn’t available, but there is a possibility of other federal funding. He
believes that the City will know if other funding is available in the next week to a
week and a half. Councilor Theriault expressed her frustration with the process.

The Manager stated that it could cost upwards of $2 million to just close the road
because of the rippling effects that there are. It could cost the Caribou Ultilities
District (CUD) another $500,000 to move their lines.

Diane Gove — 185 River Road — stated that there is a quorum of the Council
present and that decisions can be made. Ms. Gove spoke in support of the Jalberts
and their request, to the Council, for a letter of intent to purchase their property.

The City Manager offered to write a letter on behalf of the Jalberts regarding the
$1,000 a month the City has approved towards relocation costs and expenses.

Birdseye Site Cleanup

The asbestos cleanup will cost approximately $76,000. Ken Murchison is taking
the lead on this project.

4
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New School

The plan is to be under construction in July with a completion date of October
2019 for the new park.

Public Safety Study

The Public Safety Committee has requested that we prepare some concepts on
two different sites. The architect has forwarded those two concepts back to the
City for an initial review. There are some concerns about what was sent back and
we’ve asked them to revise those again before we take them back to the overall
committee for consideration. What has been sent back to us was a standalone
police station on Birdseye site, a combined facility on the Birdseye site, a
standalone police station on the current Fire/EMS site, and retrofitting the existing
building to accommodate both the police, fire and EMS.

Airport hangar
The hangar is nearly completed.
Miss Jordyn’s Childcare Center

Miss Jordyn’s is looking to relocate to the downtown area and to privately finance
this move, but sometime in the future they may be coming to the City for
assistance with fagade improvements.

Revolving Loan Fund

The City has over a half million in its revolving loan fund. The Manager has
reached out to North Maine Development Commission (NMDC) as to whether
they would be interested in administrating the revolving loan fund. NMDC will
be forwarding an agreement for the Council’s consideration.

h.  Manager will be out of the office for the next two days for training and an airport

meeting.

Council Agenda Item #10: Reports and Discussion by Mayor and Councilors

Councilor McDonough asked why the Park Street signs for the section between
Glenn and Bennett haven’t been removed as this section has been discontinued.

Councilor Kirkpatrick stated that CUD received notice today from the Maine
Department of Transportation (MDOT) that all bids for the High Street project
have been rejected.

Councilor Kirkpatrick reminded the Council and the Manager that he hasn’t
received the answers to the eight questions he has posed for the hospital to
answer. The Manager has spoken to Kris at the hospital and has requested that
Councilor Kirkpatrick’s questions to be added to Hospital Board’s next agenda.
The next Hospital Board meeting will be July 2™, Councilor Kirkpatrick stated
that it has been over 13 weeks since he originally asked his questions.

Temporary Chair Goughan provided an update on the Tri-Community Landfill
and the status of the upcoming merger.

o On January 1, 2019, Presque Isle will become the fourth owner
community along with Caribou, Fort Fairfield, and Limestone. Both
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Caribou and Presque Isle will have two representatives with Fort Fairfield
and Limestone having one representative each. As of January 1, 2019,
this new corporation will have the name of Aroostook Waste Solutions.

o Goughan finds Tri-Community Landfill to be both an extremely well run
operation and an example of communities cooperating together
successfully for the benefit of their citizens.

o Goughan gave special acknowledgement to the two executive directors
that have served TCL, former executive director Ken Hensler and current
director Mark Draper.

o On January 1, 2019, the current TCL will receive the benefit of the
volume of trash that Presque Isle generates resulting in a sustainable future
for all its current patrons. This merger is a good deal for all to enjoy. He
is honored to be a member of the board. TCL is well run. He praised
TCL representatives from Fort Fairfield, Limestone and Caribou’s Ken
Murchison.

o Goughan gave a personal “shout out” to Caribou’s Ken Murchison. Ken
has served many years on the board representing the citizens of Caribou
and in Goughan’s opinion Ken has served it professionally, honorably, not
selfishly and with no personal agenda other than to represent the citizens
of Caribou and the communities of Aroostook County. Goughan enjoys
being associated with Ken at the TCL board meetings. Goughan requested
that his “shout out” be recorded tonight noting that Ken Murchison has
served as a TCL board member as a City Councilor, private citizen, and
currently as a city employee.

Council Agenda Item #11: Executive Session (May be called to discuss matters
identified under Maine Revised Statutes, Title 1, §405(6)

a. §405(6)(C) Real Estate & Economic Development

7: 24 p.m. time in: Motion made by P. McDonough, seconded by T. Guerrette, to go into
executive session under 1 MSRA §405(6)(C) to discuss real estate and economic
development. (5 yes) So voted.

8:11 p.m. time out.
No action taken.
b. §405(6)(D) Labor Contracts and Proposals

8:12 p.m. Time In: Motion made by P. McDonough, seconded by T. Guerrette, to go into
executive session under 1 MSRA §405(6)(D) Labor Contracts and Proposals. (5 yes) So
voted.

9:00 p.m. time out.

Motion made by P. McDonough, seconded by J. Theriault, that the appropriate
departments heads be at the table as silent resources for the City Manager during all
contract negotiations. (4 yes, J. Theriault, RM Goughan, H. Kirkpatrick, P. McDonough,
I no, T. Guerrette) So voted.
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c. Real Estate

9:01 p.m. time in. Motion made by H. Kirkpatrick, seconded by RM Goughan, to go into
executive session to discuss real estate. (5 yes) So voted.

9:23 p.m. time out.
No action taken.
d. Personnel Matters Pertaining to the Hospital

9:25 p.m. time in. Motion made by RM Goughan, seconded by T. Guerrette, to go into
executive scssion to discuss personnel matters pertaining to the hospital.

9:35 p.m. time out.
Council Agenda Item #12: Next Regularly Scheduled Council Meeting — July 9

Council Agenda Item #13: Adjournment

Motion made by T. Guerrette, seconded by J. Theriault, to adjourn at 9:36 p.m. (5 yes)
So voted.
Jayne R. Farrin, Secretary




CARIBOU ADMINISTRATION
25 HIGH STREET
CARIBOU, ME. 04736

MEMO

TO: Caribou City Council Members

FROM: Dennis Marker, City Manager

RE: Appointment of Airport Advisory Committee Members
DATE: July 6, 2018

DISCUSSION AND POSSIBLE ACTION ITEM

The City Council adopted Ordinance 03-2018 Series which established an airport advisory
committee.

“The [airport advisory] Committee shall be composed of (7) seven voting members appointed by
the Mayor subject to confirmation by the City Council. The membership shall be three-year terms
and include four (4) Citizens of Caribou qualified to vote in City affairs who may or may not hold a
pilot’s certificate, one (1) incumbent City Councilor, two (2) persons who need not be residents of
Caribou but own property at the airport or who base an aircraft at the Caribou Municipal Airport.

The Clerk’s office received seven applications for appointment consideration. The Council’s Airport
Committee reviewed the applications and recommends the following individuals be appointed to the
Committee.

Individual Residency Staff Suggested Terms
David Barbosa _ Resident _ 3 years
Darrell Bouchard .~ Non-Resident 2 years
Tom Goetz .~ Non-Resident 1 years
Mark Jones Resident _ 3 years
Shane McDougall . Resident _ 2 years
Dough Shrum Resident | years

Attached to this memo are all the applications received.

Staff Recommendation
Staff recommends 1) the Council discuss the applications as they deem appropriate before
confirming appointments and 2) that staggered terms be established for the appointments.



CITIZEN BOARD APPLICATION FORM
RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736
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CITIZEN BOARD APPLICATION FORM
RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736
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CITIZEN BOARD APPLICATION FORM
RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736
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CITIZEN BOARD APPLICATION FORM
RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736
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CARIBOU BOARD APPLICATION FORM
RETURN TO CIT%’ CLERK, 25 HIGH STREET, CARIBOU, MAINE, 04736

Name: David J. Barbosa

Physical Address: 78 Lynn Drive, Caribou, Maine 04736
Mailing address: same

Phone Number: 49R-0962 (home) 328-4763 (work)

email: mr barbosa?iyahoo.com

Professional or Civic Activities (include other committees on which you have served):

Currently Academic Manager at Loring Job Corps, overseeing academic instruction, supervising,

evaluating, and mentoring staff and students; ensuring quality education and compliance with

federal regulations at 1.JICC and performing site visits for compliance at other centers.

Mission Check Pilot

Flight Instructor- CFI. CFII and ground school

Volunteer- Air Force Nation Flight Academy Instructor for cadets (2014-present)

Civil Air Patrol- Former Commander of Aroostook County Squadron (33'9)-3 vears, Safety
Officer, Finance Officer

Commercial Rated activities- Volunteer Fire Patrol Air Support, dropping parachute jumpers,
and flight instruction

Attended Airport Committee Meetings

Education:
BS in Aeronautical Science, minor in salety Embry-Riddle Aeronautical University

Present Employer Name and Address

Loring Job Corps Center. 36 Montana Road, Limestone, Maine 04750

Job Title:
Academic Manager

[ am interested in the following committee:
Caribou Municipal Airport Advisory Committee

Are you willing to serve on ANY committee if needed?  NO

{'.
“*—--._,!-,

—
——
~ S _.,7

s
“Signature of Applicant
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RETURN TO C[TY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736
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CARIBOU ADMINISTRATION
25 HIGH STREET
CARIBOU, ME. 04736

MEMO

TO: Caribou City Council Members
FROM: Dennis Marker, City Manager
RE: River Road Engineering Services
DATE: July 6, 2018

DISCUSSION AND POSSIBLE ACTION ITEM

Four engineering firms submitted responses to repair the River Road. The selection committee,
made up of city staff and elected officials, reviewed the submittals and is recommending the City
utilize Dubois & King as consultant for the River Road Reconstruction Project.

Dubois & King is willing to perform the work with a contracted amount not to exceed
$59,482. Funding for this work can come from the city’s road repair capital expense budget.
These funds were built up to help reconstruct High Street, which MDOT indicates will not take
place until next budget year.

It should be noted that the scope of work is primarily investigative. The purpose is to understand
what is causing the failure and the best options for mitigation/repair. The scope of work does not
include design of the ultimate fix nor services through construction completion (e.g. contract
management, staking, observation, testing, etc.). The City should budget capital expenses in
2019 for the determined fix.

I



CITY OF CARIBOU

AGREEMENT FOR CONSULTANT ENGINEERING SERVICES
with
DuBOIS & KING, INC.
For the
Caribou River Road Rehabilitation Project

THIS AGREEMENT is made this 10" day of July, 2018, by and between the City of Caribou,
hereinafter referred to as the CLIENT, and DuBois & King, Inc., a Vermont corporation with its
place of business at 28 North Main Street, Randolph, Vermont, 05060, hereinafter referred to as
the CONSULTANT.

The CLIENT wishes to employ the CONSULTANT for the purpose of providing Professional
Engineering Services for the City of Caribou’s River Road Rehabilitation project;

WHEREAS the CONSULTANT is ready, willing and able to perform the required services;

NOW THEREFORE, in consideration of these premises and the mutual covenants herein set
forth, it is agreed by the parties hereto as follows;

1. SCOPE OF WORK

The CONSULTANT shall provide Professional Engineering Services as set forth in the Scope of
Work and Fee Estimate (Attachment A); and the CONSULTANT’S Contract Terms and
Conditions (Attachment B}, both of which are incorporated herein and made a part of this
Agreement,

P BEGINNING OF WORK AND TERMINATION

This Agreement shall be effective July 10, 2018 and shall be completed by December 31, 2018,
unless otherwise amended in writing by the two parties.

3. THE AGREEMENT FEE

A. General. The CLIENT agrees to pay the CONSULTANT and the CONSULTANT
agrees to accept as tull compensation for the performance of all services and expenses
encompassed under this Agreement, the cost to the CONSULTANT in accordance with
the Scope of Work and Fee Estimate (Attachment A).

B, Agreement Fee. The total amount to be paid to the CONSULTANT shall be made on an
hourly basis in accordance with the attached Fee Estimate with an estimate not to exceed

Fifty Nine Thousand Four Hundred Eighty Two Dollars and No Cents ($59,482.00),
unless otherwise amended in writing by the two parties.

Page 1 of 2
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4, PAYMENT PROCEDURES

Invoices shall be submitted to the City of Caribou, 25 High Street, Caribou, ME 04736, at an
interval not to exceed once per month. The CLIENT agrees to pay the invoices within thirty (30)
days of receipt.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of
the day and year above written.

DuBOIS & KING, INC.

By:

Jeffrey W. Tucker, P.E.

Title: President/CEQ

CITY OF CARIBOU

By:

Dennis Marker, AICP, MPA

Title: City Manager

Page 2 of 2
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ATTACHMENT A

Appendix B: SCOPE OF WORK
This scope of work supersedes any previous scope of work pravided under the
Caribou River Road Rehabilitation request for qualifications
June 22, 2018

PROJECT TASKS

Project tasks may include the following activities (actual contract tasks will be identified through
a scoping meeting after a Consultant is selected):

Task 1.

a.
b.
¢l

Task 2.

Task 3.

Stakeholder Committee Formation and Kickoff

Stakeholder workshop preparation

Hold a Stakeholders meeting to refine a Scope, Budget & Schedule
Stakeholders may include: Caribou Community Development, Public Works,
Public Safety, Recreation, City Council members, Private Landowners, Caribou
Utilities District, MDOT, and representatives from each major utility company.

Determination and Identification of Existing Conditions

Performance of information gathering studies, which may include but is not
limited to conceptual designs, environmental and geotechnical work, shoreland
Zoning analysis, agriculture impacts, etc.

Coordination with utility companies to determine proximity of existing
infrastructure and best possible routes for potential relocation of such in and along
the Project corridor,

Conduct survey of properties potentially affected by the Project to determine:

1. Property boundaries

2. Area Topography

3. Existing Rights-of-way

4. Existing features, and

5. Other features or encumbrances which may affect the Project design
Provide reports on findings and with associated maps to the Project Manager.
Reports may be submitted as pdf files. Maps must be provided in pdf format and
as GIS datasets compatible with ESRI software.

Conceptual Designs of Future Road

Using information obtained, prepare three conceptual design alternatives for the
River Road alignment and improvements. This should include maps and 3-D
renderings of the concepts.

Provide conceptual cost estimates for complete design, property acquisition and
structure demolition, utility relocation, road reconstruction, slope stabilization, cut
and fifl materials, etc. for each of the concepts

Provide information under this part to the Project Manager in pdf or appropriate
file format. Project Manager will conduct stakeholder meetings and obtain their
direction for preferred alternative.

Additional tasks may be added to the scope of work by mutually agreed upon amendments to any
contract for services between the City and the selected engineering teany/firm.

9



City of Caribou

River Road Rehabilitation
Project No.: 324607.1.1

Labor Categories
Project
Project Phases & Tasks Senior Manager/ Project Engineer/ Environ, Sr. Tech./ Tech./ 2-Person Admin. Total
Project Senior Engineer/ Senior Engineer/ Designer Drafter Survey Support Hours
Principal Engineer Specialist Desigger Planner Crew
I Stakeholder Committee Formation & Kickoff 12 8 2
L.  Existing Conditions ldentification & Determination
A.  Information Gathering
1. Getechnical Exploration 4 12 8 24
2. Zoning Analysis 4 8 12 6 30
3. Environmental Regulation Review 6 6
B.  Utility Coordination 0
C.  Survey 0
1. Property Boundaries 4 24 28
2. Area Topography 4 16 20
3. Determine Existing ROW 4 8 12
4.  Existing Features 4 6 8 18
[Ml.  Conceptual Designs 0
A, Prepare 3 Altermatives 6 16 24 12 16 24 98
B.  Prepare Cost Estimates for Alternatives 2 6 16 12 6 8 4 54
C.  Conduct Stakeholder Meeting 12 8 8 2 30
0
Total Hours: 12 84 70 24 0 42 42 56 12 320
7/6/2018 7:42 AM Form #RS2002 Caribou River Road Rehabilitation Fee Estimating Sheet.xls, Page 1 of 2




City of Caribou

River Road Rehabilitation
Project No.: 324607.L1

Labor Categories
Project
Project Phases & Tasks Senior Manager/ Project Engineer/ Environ. Sr. Tech./ Tech./ 2-Person Admin. Total
Project Senior Engineer/ Senior Engineer/ Designer Drafter Survey Support Hours
Principal Eng’meer Specialist Designer Planner Crew
Total Hours: 12 84 70 24 0 42 42 56 12 320
Direct Labor Hourly Rate: $175.00 $140.00 $115.00 $80.00 £98.00 $80.00 $72.00 $120.00 $62.00
Labor Cost: $2.100 $11,760 $8.050 $1,920 $0 $3.360 $3,024 $6.720 8744 $37.678
Direct Expenses (see next tab for billing rates)
1. Subsistence
Transportation: Vehicles 950 Miles @ $0.545 / Mile = $518
Travel-Air / Ground / Parking Allowance = $0
Meals: Partial Per Diem 0 Days @ $6.00 /Day= $0
Full Per Diem 10 Days @ $75.00 / Day = $750
Rooms & Lodging: Hotel 8 Days @ $150.00 / Day = $1,200 Subsistence Total = $2,468
II.  Support Expenses
Telephone / Fax = $0
Postage = §0
Reproduction= $200
Copying = $0 Support Total = $200
1II. Subcontractors
Preliminary Geotechical Investigation (estimated) $14,900
$0 Subcontractor Total = $14,900
IV. Miscellaneous Expenses
Computer Charges = §0
Plotting Charges = $0
Special Equipment = $1,400
Miscellancous = $500 Miscellaneous Total = $1,900
Total Direct Expenses = $19,468
Administrative Fee = $2.336
Total Cost = $21,804

Cost Summary
Labor Cost 37,678
Direct Expenses $21,804

Total Price $59,482

7/6/2018 7:42 AM

Form #RS2002

Caribou River Road Rehabilitation Fee Estimating Sheet.xls, Page 2 of 2
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ATTACHMENT B
CONTRACT TERMS AND CONDITIONS

SERVICES OF OTHERS: On occasion, project needs will require the specialized services of individual consultants or other
companies to participate in a project. When considered necessary, these firms or other consultants will be engaged with your
approval. We expect that you will enter into an appropriate agreement with them and be directly responsible for all costs
incurred by them. For work performed under this agreement for this project we will review their invoices and forward to you a
recommendation for disposition of payment. Services that are subcontracted by DuBois & King, Inc., will be billed at direct
cost plus 12% overhead and fee.

ON-SITE SERVICES DURING PROJECT CONSTRUCTION: Should our services be provided on the job site during
project construction, it is understood that, in accordance with generally accepted construction practices, the contractor will be
solely and completely responsible for working conditions on the job site, including safety of all persons and property during the
performance of the work, and compliance with OSHA regulations, and that these requirements will apply continuously and not
be limited to normal working hours. Any monitoring of the contractor's performance conducted by our personnel is not
intended to include review of the adequacy of the contractor's safety measures in, on or near the construction site. It is further
understood that field services provided by our personnel will not relieve the contractor of his responsibilities for performing the
work in accordance with the plans and specifications.

RIGHT-OF-ENTRY: Unless otherwise agreed, you will furnish right-of-entry on the land for us to make the planned studies,
explorations, or investigations. We will take reasonable precautions to minimize damage to the land from use of equipment, but
have not included in our fee the cost for restoration of damage that may result from our operations. If we are required to restore
the land to its former condition, this will be accomplished and the cost will be added to our fee.

SCHEDULE OF FEES: DuBois & King, Inc., at its sole discretion, reserves the right to periodically modify the hourly billing
rates as detailed in its published Schedule of Fees and Contract Conditions to more accurately reflect the cost of doing business,
with or without notice. Invoiced amounts will be based on the Schedule of Fees in effect at the time of invoicing,

ADDITIONAL SERVICES: Services not explicitly detailed in this Agreement will be considered additional and subject to
increased project fees. Additional services will not be provided without the Client’s prior authorization to proceed.

TAXES: State and Local Sales, Use and License taxes will be billed at cost. Any taxes or fees, enacted by Local, State or
Federal government subsequent to the date of this contract, and based on gross receipts or revenues, will be added to amounts
due under this contract, in accordance with any such fees or taxes.

INVOICES: Invoices may be submitted periodically, and not less than monthly, and are payable upon receipt. Interest of one
and one-half percent (1-1/2%) per month will be payable on any amount not paid within fifteen (15) days. Any attomey's fees or
other costs incurred in collection of any delinquent amount shall be paid by the Client. Upon request, documentation of
reimbursable expenses included in the invoice will be provided in some format itemizing the amount in excess of $50.00.
DuBois & King, Inc, reserves the right to discontinue work on any account that is not paid on a current basis in accordance with
these terms. If reassignment of project personnel occurs due to non-payment on an account, project schedule and fees may be
adversely impacted.

OWNERSHIP OF DOCUMENTS: All reports, field data and notes, laboratory test data, calculations, estirnates, and other
documents which we prepare, as instruments of service, shall remain the property of DuBois & King, Inc. We will retain all
pertinent records relating to the services performed for a period of six years following the completion of our services, during
which period the records will be made available to you at all reasonable times and for reasonable retrieval and reproduction
costs.

INSURANCE: DuBois & King, Inc., is protected by Worker's Compensation Insurance (and/or Employer's Liability
Insurance), and by Comprehensive General Liability Insurance for bodily injury and property damage. We will furnish
information and certificates upon written request. We will not be responsible for any loss, damage or liability arising from your
negligent acts, errors and omissions and those by your staff, consultants, contractors and agents or from those of any person for
whose conduct we are not legally responsible.

RISK ALLOCATION: In recognition of the relative risks and benefits of the Project to both the Client and DuBois & King,
Inc., the risks have been allocated such that the Client agrees, to the fullest extent permitted by law, to limit the liability of
DuBois & King, Inc. and its officers, directors, partners, employees, shareholders, owners and subconsultants for any and alt
claims, losses, costs, damages of any nature whatsoever or claim expenses from any cause or causes, including attorney’s fees
and costs and expert-witness fees and costs, so that the total aggregate liability of DuBois & King, Inc. and its officers,
directors, partners, employees, shareholders, owners and subconsultants shall not exceed $50,000, or DuBois & King, Inc.’s
total fee for services rendered on this Project, whichever is greater. It is intended that this limitation apply to any and all
liability or cause of action however alleged or arising, unless otherwise prohibited by law.

In the event the Client does not wish to limit DuBois & King, Inc.’s professional liability, DuBois & King, Inc. agrees to waive
(or increase the amount of) this limitation of liability upon written notice from the Client and agreement of the Client to pay an
additional fee. This additional fee is in consideration of the greater risk involved in performing work for which there is an
increase in the limitation of liability or there is no limitation of liability.

INDEMNIFICATION: DuBois & King, Inc. agrees, to the fullest extent permitted by law, to indemnify and hold harmless
the Client, its officers, directors and employees (collectively, Client) against all damages, liabilities or costs, including
reasonable attorney’s fees and defense costs, to the extent caused by DuBois & King, Inc.’s negligent performance of
professional services under this Agreement and that of its subconsnltants or anyone for whom DuBois & King, Inc. is legally
liable.

The Client agrees, to the fullest extent permitted by law, to indemnify and hold harmless DuBois & King, Inc., its officers,
directors, employees and subconsultants (collectively, DuBois & King, Inc.) against all damages, liabilities or costs, including
reasonable attorney’s fees and defense costs, to the extent caused by the Client’s negligent acts in connection with the Project
and the acts of its contractors, subcontractors or consultants or anyone for whom the Client is legally liable.



Neither the Client nor DuBois & King, Inc. shall be obligated to indemnify the other party in any manner whatsoever for the
other party’s own negligence or for the nsgligence of others.

CONSEQUENTIAL DAMAGES: In no event shall DuBois & King, Inc. be liable to the Client or the Client to DuBois &
King, Inc. for consequential or indirect damages, including but not limited to, loss of profits or revenue, loss of use of
equipment, loss of production, additional expenses incurred in the use of equipment and facilities and claims of customers of
the Client. This disclaimer shall apply to consequential damages based upon any cause of action whatsoever asserted, including
ones arising out of any breach of warranty, guarantee, products liability, negligence, tort, strict liability, or any other cause
pertaining to the performance or non-performance of the contract by the Client or DuBois & King, Inc.

STANDARD OF CARE: In performing our professional services, we will use that degree of care and skill ordinarily
exercised, under similar circumstances by members of the profession practicing in the same or simlar locality. This warranty is
in lien of all other representations expressed or implied.

OPINION OF PROBABLE COST: DuBois & King, Inc. has no control over the cost of labor and material, or over
competitive bidding or market conditions, and therefore does not guarantee the accuracy of our project or construction cost
estimates as compared fo contractor bids or actual cost to the Client.

DELAYS: DuBois & King, Inc. is not responsible for delays caused by factors beyond DuBois & King, Inc.’s reasonable
control. When such delays beyond DuBois & King, Inc.’s reasonable control occur, the Client agrees DuBois & King, Inc. is
not responsible for damages, nor shall DuBois & King, Inc. be deemed to be in defanlt of this Agreement.

THIRD PARTY BENEFICIARY: Nothing contained in this Agreement shall create a contractual relationship with, or a
cause of action in favor of, a third party against either the Client or DuBois & King, Inc. DuBois & King, Inc.’s services under
this Agreement are being performed solely for the Client’s benefit, and no other party or entity shall have any claim against the
Consultant because of this Agreement or the performance or nonperformance of services hereunder. The Client and DuBois &
King, Inc. agree to require a similar provision in all contracts with contractors, subcontractors, subconsultants, vendors and
other entities involved in this Project to carry out the intent of this provision.

DISPUTE RESOLUTION: In an effort to resolve any conflicts that arise during the design and construction of the Project or
following the completion of the Project, the Client and DuBois & King, Inc. agree that all disputes between them arising out of,
or relating to, this Agreement or the Project shall be submitted to nonbinding mediation.

The Client and DuBois & King, Inc. further agree to include a similar mediation provision in all agreements with independent
contractors and consultants retained for the Project and to require all independent contractors and consultants also to include a
similar mediation provision in all agreements with their subcontractors, subconsultants, suppliers and fabricators, thereby
providing for mediation as the primary method for dispute resolution among the parties to all those agreements.

TERMINATION: Inthe event of termination of this Agreement by either party, the Client shall, within fifteen (15) calendar
days of termination, pay DuBois & King, Inc. for all services rendered and all reimbursable costs inciurred by DuBois & King,
Inc. up to the date of termination, in accordance with the payment provisions of this Agreement.

The Client may terminate this Agreement for the Client’s convenience, and without cause, upon giving DuBois & King, Inc. not
less than seven (7) calendar days’ written notice.

DuBois & King, Inc. may terminate this Agreement for the Consultant’s convenience, and without cause, upon giving the Client
not less than seven (7) calendar days’ written notice.

Either party may terminate this Agreement for cause upon giving the other party not less than seven (7) calendar days’ written
notice for any of the following reasons:
- Substantial failure by the other party to perform in accordance with the terms of this Agreement and through no fault of
the terminating party;
- Assignment of this Agreement or transfer of the Project by either party to any other entity without the prior written
consent of the other party,
- Suspension of the Project or DuBois & King, Inc.’s services by the Client for more than ninety (90) calendar days,
consecutive or in the aggregate;
- Material changes in the conditions under which this Agreement was entered into, the Scope of Services or the nature of
the Project, and the failure of the parties to reach agreement on the compensation and schedule adjustments necessitated
by such changes.

In the event of any termination that is not the fault of DuBois & King, Inc., the Client shall pay DuBois & King, Inc., in
addition to payment for services rendered and reimbursable costs incurred, for all expenses reasonably incurred by DuBois &
King, Inc. in connection with the orderly termination of this Agreement, including, but not limited, to demobilization,
reassignment of personnel, associated overhead costs and all other expenses directly resulting from the termination.

ASSIGNMENT: Neither party to this Agreement shall transfer, sublet, or assign any rights under or interest in this Agreement
including, but not limited, to monies that are due or monies that may be due, without the prior written consent of the other party.

SEVERABILITY: Any provision of this Agreement later held to be unenforceable for any reason shall be deemed void, and
alt remaining provisions shall continue in full force and effect.

EXTENT OF AGREEMENT: This Agreement comprises the final and complete agreement between the Client and DuBois
& King, Inc. Tt supersedes all prior or contemporaneous communications, representations, or agreements, whether oral or
written, relating to the subject matter of this Agreement. Execution of this Agreement signifies that each party has read the
document thoroughly, has had any questions explained by independent counsel, and is satisfied. Amendments to this
Agreement shall not be binding unless made in writing and signed by both the Client and DuBois & King, Inc.

LEGAL JURISDICTION: The parties agree that thig contract shall be govemed by and construed in accordance with the
laws of the State of Vermont in connection with all matters arising out of this contract. The parties agree that the courts of the
State of Vermont shall have exclusive jurisdiction over any legal proceeding arising out of this contract.

HR6(01-18) P:\Contract Terms and Condidons\CONTRACT TERMS AND CONDITIONS-Rate Schedule.dac
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CITY OF CARIBOU, MAINE Ph: (207) 493-4208
Fax: (207) 493-4201

Office of the Chief of Police Municipal Building
25 High Street, Suite 4

Caribou, Me 04736

Date: July 2, 2018

To: Caribou City Council Members, Caribou City Manager
From: Chief Michael Gahagan

Re: School Resource Officer

RSU 39 School Board has authorized funding for a School Resource Officer based on
the quote that was provided by the Caribou Police Department. I am requesting
permission to hire an SRO that would be employed by the City of Caribou and
assigned to RSU 39 for 44 weeks of the year at their cost. The remaining 8/9 weeks
during summer vacation would be paid for by our agency at the following cost:

June 17, 2019 — August 11, 2019

Salary $9,728.62 “*Estimate based on 20 year step employee with family plan health insurance
Benefits . $5,180.92
Total $14,909.54

Other notes:

-School Resource Officer training would be paid for by the RSU-approximately
$495.00 plus travel expenses.

-CPD to pay for uniforms, equipment and statute required training.

-This figure is based on someone at the 20 year step with a family insurance plan
(most expensive one we offer). The salary/benefit cost might decrease based on
years of service to the department and what benefits the officer hired takes.

I am respectfully requesting funding to hire a School Resource Officer.

Sincerely,
ry

A RN 2 ¥ S A
f 4 /e r } L A PN
e / 7V Lo _‘_/,‘__',-’ o S B

Chief--Michael W. Gahagan

“THE MOST NORTHEASTERN CITY IN THE U.S.”
Michael W. Gahagan, Chief
e-mail: policechief@cariboumaine.org
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CARIBOU ADMINISTRATION
25 HIGH STREET
CARIBOU, ME, 04736

MEMO

TO: Caribou City Council Members
FROM: Dennis Marker, City Manager
RE: Airport Hangar Lease

DATE: July 6, 2018

DISCUSSION AND POSSIBLE ACTION ITEM

The six new airport hangars are nearing completion. The attached hangar lease agreements have
been drafted for City Council consideration. It is proposed that the Council authorize the
Airport Manager (i.e. City Manager) to enter into hangar lease agreements on behalf of the

City.

Main Point of Discussion —
e Long Term vs Short Term Lease Rates
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HANGAR LEASE AGREEMENT

This lease agreement (LEASE) made and entered into at Caribou, Maine by and
between the City of Caribou, through the Caribou Municipal Airport Manager with
offices at 25 High Street, Caribou, Maine 04736, hereafter referred to as “Lessor”, and

Name
Street Address
City, State, Zip Code ,

Phone Number(s) ( ) B ( ) -
Email Address
FAA Registered “N” Number(s) of aircraft(s) stored in hangar

hereinafter referred to as “Lessee”.

1.0 Leased Premises

In consideration of the mutual covenants contained herein, Lessor does hereby lease to Lessee and Lessee
hereby leases from Lessor, a hangar located at the Caribou Municipal Airport, designated as Hangar #

, which is further depicted on the attached Exhibit A and known hereafter as the “Premises”.

2.0 Rent

2.1

Lessee shall pay rent for the Premises, which shall be $150 per month. Rent amount may be
reviewed each year on the anniversary of the Lease. Rent increases, if any, shall be at the sole
discretion of the Lessor. Lessor will provide Lessee a notice of rental rate increases at least 60
days prior to any increase effective date.

2.2 The Rent shall be due and payable on the first day of each month and if not paid within fifteen
days of the due date, Lessee shall pay a late charge of ten percent (10%) of the monthly rental
amount.

2.3 Lessec shall pay Lessor a security deposit equal to one month’s rent upon execution of this
agreement.

3.0 Term
3.1 [Initial Term. This is a renewable Lease with an initial term of __ year(s).
3.2 Automatic Renewal. In the event Lessee desires to continue a lease arrangement after the Initial

33

Term, then such tenancy shall be from month to month and at the rate prescribed or otherwise
established from time to time in accordance with part 2.0.

Termination. Lessor or Lessee may choose not to renew the Lease. If this choice is made,
Lessor or Lessee must provide written notification to the other of their intent not to renew. This
notification will be made no less than sixty (60) days prior to expiration of this Lease.

4.0 Covenants of Lessee

ale



4.1

4.2

43

4.4

4.5

4.6

4.7

4.8

4.9
4.10

4.11
4.12

4.13

4.14

4.15

To make no alterations to the Premises without written consent of the Lessor. All fixtures
installed, or additions and improvements made to the Premises shall, upon completion of such
additions and improvements, become Lessor’s property and shall remain in the hangar space at
the termination of the agreement, however terminated, without compensation or payment to
Lessee.

To repay the Lessor the cost of repairs made necessary by Lessee’s negligent or careless use of
the Premises.

To surrender the Premises at the termination of this Lease in as good condition as when first
occupied, reasonable wear and tear excepted.

To lock the Premises at all times when not in use by Lessee. The only locking device to be used
on the door shall be the one furnished by the Lessor. The Lessor will retain a key for each lock
and shall be authorized to enter at any time for emergencies or inspections. The Lessor may
remove any unauthorized locks.

Not to perform any aircraft maintenance of any type which requires the services of a licensed
aircraft mechanic or technician within the Premises or within the hangar area. Unless otherwise
prohibited herein, the only maintenance which will be authorized is that which is within the
scope of the aircraft owner as per FAR #43 and does not require the use of any volatile
substance. Further, no maintenance shall be conducted on the ramp, taxi-ways or adjacent
areas.

To pay any penalties or fines that are assessed against the Lessor because of Lessee’s
negligence, carelessness, misconduct, acts or omission of acts.

To maintain the Leased Premises at all times in neat and clean condition. Restrain from piling
boxes, drums or similar items on the outside of the Leased Premises and keep trash and waste
oil in covered receptacles outside of public view.

Not to paint aircraft or other vehicles in the leased Hangar unless in compliance with all OSHA
and EPA requirements, rules and regulations.

Not to weld—gas or electric—in [eased Hangars.

Not to store or keep fuel, flammable liquids or other hazardous materials as defined by the State
DEP on the leased premises except not more than twenty gallons of fuel will be permitted,
provided it is stored in not larger than ten-gallon safety containers of a type approved by the
Underwriters Laboratories. All containers shall be stored at least two feet above the floor level
of the hangar.

Not to operate aircraft engines in the hangar for any reason.

Not to operate aircraft engines such as would send/blow propwash into any open hangar or
other hangar.

To maintain a fire extinguisher in the leased Hangar. The fire extinguisher shall be properly
maintained by Lessee in fully charged condition (type ABC required).

To use reasonable means to limit power consumption. Such shall include but is not limited to
turning off all interior lights when Lessee is not in or around the hangar. Excessive electrical
consumption may result in a monthly surcharge. Owing to climate conditions, the use of an
electric block heater is permitted but no unattended space heaters of any nature are permitted to
be used in the Hangar.

To secure the hangar doors in the closed position at all times, when not within the hangar or not
in the immediate area. Operation of the hangar doors will be done by the operator positioned at
the electric control box during the entire time the door is being moved to open or closed
position. There will be absolutely no tampering with the electric door controls. Any attempt by
the Lessee, his/her agents, representatives or associates to violate this rule will terminate the
Hangar rental agreement at the option of Lessor.
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4.16
4.17

4.18

4.19

4.20

4.21

To not leave unattended private automobiles or other vehicles on the ramp.

Not to conduct business activities relating to aircraft operations for hire unless/until proper

legal contracts--including liability insurance-- have been negotiated, approved and entered into
with the Lessor including, but not limited to: crop dusting, crop spraying, aerial seeding, charter
operations, sight-seeing, aircraft, engine electronic maintenance and overhaul, sales, flight
instruction, banner towing, parachute jumping, sky writing, aerial contests and air shows,

Not to use or allow the premises to be used for any unlawful purposes under Federal, State or
municipal codes and regulations.

Remove snow adjacent to the doors of the Premises. Lessor shall be responsible for taxiway
maintenance and snow removal from the premises to the runway.

Not construct or place signs, awnings, marquees, or other structures projecting from the exterior
of the Premises nor make any penetrations into the internal and external walls of the Premises
without the written consent of Lessor.

To provide Lessor with proof of personal property licensure, inspections and receipt of payment
for any applicable excise taxes for the aircraft hangered on the Premises. Such documentation
shall be maintained and kept up to date during the term(s) of this Lease and include any

changes to the “N” number of Lessee’s aircraft.

5.0 Repairs, Maintenance and Utilities

Lessor shall be responsible for all costs relating to the construction, maintenance, and utilities, of the

Premises. The Lessor shall have the right to enter upon the Premises at any time for inspection or to make
repairs, additions, or alterations as may be necessary for the safety, improvement, or preservation of the

Premises.

6.0 Assicnment, Sublease or License

The Lessee may not at any time assign, sell, convey, or sublet this Lease or any part of it.

7.0 Default or Breach

7.1

7.2

Each of the following events shall constitute a default or breach of this Lease by Lessee:

7.1.1  Tf Lessee shall fail to pay the rent, or any part thereof within 30 days of when the rent is
due.

7.1.2  If Lessee shall fail to perform or comply with any of the terms and/or conditions of this
lease.

7.1.3  If Lessee shall vacate or abandon the Premises.

Effect of Default. In the event of any default by Lessee hereunder, as set forth in Section 8.1,

Lessor shall provide Lessee with written notice of the breach of the Lease terms or conditions

and Lessee shall have fifteen (15) days to correct the default. If the default is not cured within

fifteen (15) days, this Lease and the terms hereby granted shall terminate and be forfeited, at the

option of the Lessor, Lessor’s heirs or assigns. If Lessee fails to comply with the

aforementioned notice within five (5) days from date of the notice, Lessor shall cause all

contents in the leased hangar, including any aircraft to be removed at Lessee’s expense. Lessor

shall also have the right and option to enforce the terms and conditions of the Lease by any

method available under Maine Law and including the right of Lessor to expel Lessee and relet

the Premises to a third party. In the event this Lease is terminated by Lessor because of a
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breach of Lessee, Lessor may recover from Lessee all damages proximately resulting from the
breach, including the cost of recovery of the Premises, attorney’s fees, and the rent due under
this Lease for the remainder of the Lease term as if not earlicr terminated by Lessor.

8.0 Surrender of Possession

Lessee shall, on the last day of the term of this Lease, or an carlier termination or forfeiture of the Lease,
peaceable and quietly surrender and deliver the premises in as good a condition as they are now, normal
wear and tear expected. Any cleanup costs or repair costs incurred by Lessor due to Lessee’s occupancy
will be deducted from the Security Deposit. A check for the remainder of the security deposit or an
Invoice if said costs exceed the Security Deposit will be mailed to the Lessee within sixty (60) days of

surrender. Any personal property of Lessee that is left behind and not moved at the termination or default,

and if Lessor shall so elect, shall be deemed abandoned and become the property of the Lessor without
any payment or offset therefrom. Lessor may remove such fixtures or property from the premises and
store them at the risk and expense of Lessee if Lessor shall so elect.

9.0 Insurance and Indemnification Requirements

9.1 The Lessee shall assume all risks incident to, or in connection with, its operation under this

contract; shall be solely responsible for all accidents or injuries to persons or property caused

by its operations upon or arising out of the Lessor’s facilities; and shall indemnify, defend,

and hold harmless the Caribou City Council, the Lessor and its employees, authorized agents,

and representatives, from any and all claims, suits, losses or damages for injuries to persons
or property, of whatsoever kind or nature, arising directly or indirectly out of Lessee’s

operations or resulting from any act or omission of the Lessee, its guests, agents, employees,

or customers or resulting from any act of customers. The Lessor shall give timely notice to
the Lessee of any claim against the Lessor if the Lessor considers such claim to be the

liability of the Lessee. Failure to give such notice shall not act to waive the Lessee’s liability
hereunder. The Lessee shall have the right to investigate, defend or compromise such claim to

the extent of its interest.

9.2 The Lessee at all times during the period of this contract, shall keep its aircraft, operations,
and equipment for which it is legally responsible, fully insured to cover liability, property
damage and bodily injury. Failure to obtain such insurance shall not operate to waive
Lessee’s liability hereunder. Lessee shall obtain and maintain aviation and property damage
liability insurance and shall provide the Lessor a valid Certificate of Insurance immediately
upon acceptance of agreement.

9.3 The Certificate of Insurance shall show Caribou Municipal Airport, Caribou City, its agents
and the Fairfield County Commissioners as additional insurers and loss payees and shall

provide the Lessor a thirty (30) day advance notice of any cancellation or changes in Lessee’s

coverage or limits,

94 Lessee will indemnify, hold harmless, and waive subjugating Insurance requirements, against

any loss, liability or damages and from all actions or causes of action for injuries to persons

or property arising from or growing out of the use and occupancy of the Leased Premises, or

Airport Properties, due to any negligence, act or omission to act of Lessee.

10.0 Governing Law
This agreement is a contract executed under and to be construed under the laws of the State of Maine.

11.0 Waiver



Either party’s failure to enforce any provision of this agreement against the other party shall not be
construed as a waiver thereof so as to excuse the other party from future performance of that provision or
any other provision.

12.0  Severability

The invalidity of any portion of the agreement shall not affect the validity of the remaining portions
thereof.

13.0 Entire Agreement
This agreement constitutes the entire agreement between the parties. No statements, promises, or

inducements made by any party to this agreement, or any agent or employees of either party, which are
not contained in this written contract shall be valid or binding. This agreement may not be enlarged,
modified, or altered except in writing signed by the parties.

IN WITNESS THEREOF, the parties have set their hands and seals this day, indicated below.

Date Lessee

Date Lessee

Caribou Municipal Airport

By:
Date Its authorized Agent, Lessor

Attest:

Please mail all lease payments to:

City of Caribou

Attn: Airport Leases

25 High Street

Caribou, ME 04736 Please include hangar number in memo on check.



Exhibit A: lllustration of the Premises
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HANGAR SHORT-TERM LEASE AGREEMENT

This lease agreement (LEASE) made and entered into at Caribou, Maine by and between
the City of Caribou, through the Caribou Municipal Airport Manager with offices at 25
High Street, Caribou, Maine 04736, hereafter referred to as “Lessor”, and

Name

Street Address
City, State, Zip Code ;
Phone Number(s) ( ) - ( ) - Email
Address

FAA Registered “N” Number(s) of aircraft(s) stored in hangar
Insurance Policy #

hereinafter referred to as “Lessee”.

1.0 Leased Premises

In consideration of the mutual covenants contained herein, Lessor does hereby grant a short-term lease to
Lessee and Lessee hereby leases from Lessor, a hangar located at the Caribou Municipal Airport, designated as
Hangar # , hereafter as the “Premises”.

2.0 Rent

Lessee shall pay rent immediately upon execution of this agreement for the time specified under section 3.0
below. Rent amounts shall be in accordance with the following fee schedule.

Storage Period Single Engine Multi-Engine
Tie-Down | Daily $10 $20
Cold Daily $20 $30
Weekly $60 $80
Monthly |$175 | $200
Heated Daily $40 $50
(Apr-Sep) | Weekly | $90 - s120
Monthly | $180 $250
Heated Daily $60 $75
(Oct-Mar) | Weekly $180 $225
Monthly $375 | $450

3.0 Term



This Lease shall be from to . Lease is non-renewable. If Lessee
desires to extend rental terms, such shall be done under separate contract. Extension rental rates may be
adjusted to account for consecutive and continuous rental periods.

4.0 Covenants of Lessee

4.1
4.2
43

44

4.5

4.6

4.7

4.8

4.9

4.10
4.11

4.12

To repay the Lessor the cost of repairs made necessary by Lessee’s negligent or careless use of the Premises.
To surrender the Premises at the termination of this Lease in as good condition as when first occupied,
reasonable wear and tear excepted.

To lock the Premises at all times when not in use by Lessee. The only locking device to be used on the door
shall be the one furnished by the Lessor. The Lessor will retain a key for each lock and shall be authorized to
enter at any time for emergencies or inspections. The Lessor may remove any unauthorized locks.

Not to perform any aircraft maintenance of any type which requires the services of a licensed aircraft
mechanic or technician within the Premises or within the hangar area. Unless otherwise prohibited herein, the
only maintenance which will be authaorized is that which is within the scope of the aircraft owner as per FAR
#43 and does not require the use of any volatile substance. Further, no maintenance shall be conducted on
the ramp, taxi-ways or adjacent areas.

To pay any penalties or fines that are assessed against the Lessor because of Lessee’s negligence, carelessness,
misconduct, acts or omission of acts.

To maintain the Leased Premises at all times in neat and clean condition. Restrain from piling boxes, drums or
similar items on the outside of the Leased Premises and keep trash and waste oil in covered receptacles
outside of public view.

Not to operate aircraft engines in the hangar for any reason nor such as would send/blow propwash into any
open hangar or other hangar.

To use reasonable means to limit power consumption. Such shall include but is not limited to turning off all
interior lights when Lessee is not in or around the hangar. Owing to climate conditions, the use of an electric
block heater is permitted but no unattended space heaters of any nature are permitted to be used in the
Hangar.

To secure the hangar doors in the closed position at all times, when not within the hangar or not in the
immediate area. Operation of the hangar doors will be done by the operator positioned at the electric control
box during the entire time the door is being moved to open or closed position. There will be absolutely no
tampering with the electric door controls. Any attempt by the Lessee, his/her agents, representatives or
associates to violate this rule will terminate the Hangar rental agreement at the option of Lessor.

To not leave unattended private automobiles or other vehicles on the ramp.

Not to conduct business activities relating to aircraft operations for hire unless/until proper legal contracts--
including liability insurance-- have been negotiated, approved and entered into with the Lessor including, but
not limited to: crop dusting, crop spraying, aerial seeding, charter operations, sight-seeing, aircraft, engine
electronic maintenance and overhaul, sales, flight instruction, banner towing, parachute jumping, sky writing,
aerial contests and air shows.

Not to use or allow the premises to be used for any unlawful purposes under Federal, State or
municipal codes and regulations.

5.0 Assignment, Sublease or License

The Lessee may not at any time assign, sell, convey, or sublet this Lease or any part of it.
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6.0 Default or Breach

6.1

6.2

Each of the following events shall constitute a default or breach of this Lease by Lessee:

6.1.1 If Lessee shall fail to pay the rent, or any part thereof when the rent is due.

6.1.2 If Lessee shall fail to perform or comply with any of the terms and/or conditions of this lease.
6.1.3 If Lessee shall vacate or abandon the Premises.

Effect of Default. In the event of any default by Lessee hereunder, as set forth in Section 6.0, Lessor
shall provide Lessee with written notice of the breach of the Lease terms or conditions and Lessee
shall have fifteen (15) days to correct the default. If the default is not cured within fifteen (15) days,
this Lease and the terms hereby granted shall terminate and be forfeited, at the option of the Lessor,
Lessor’s heirs or assigns. If Lessee fails to comply with the aforementioned notice within five (5) days
from date of the notice, Lessor shall cause all contents in the Ieased hangar, including any aircraft to
be removed at Lessee’s expense. Lessor shall also have the right and option to enforce the terms and
conditions of the Lease by any method available under Maine Law and including the right of Lessor to
expel Lessee and relet the Premises to a third party. In the event this Lease is terminated by Lessor
because of a breach of Lessee, Lessor may recover from Lessee all damages proximately resulting
from the breach, including the cost of recovery of the Premises, attorney’s fees, and the rent due under
this Lease for the remainder of the Lease term as if not earlier terminated by Lessor.

7.0 Surrender of Possession

Lessee shall, on the last day of the term of this Lease, or an earlier termination or forfeiture of the Lease,
peaceable and quictly surrender and deliver the premises in as good a condition as they are now, normal wear
and tear expected. Any cleanup costs or repair costs incurred by Lessor due to Lessee’s occupancy will be
deducted from the Security Deposit. A check for the remainder of the security deposit or an Invoice if said costs
exceed the Security Deposit will be mailed to the Lessee within sixty (60) days of swrrender. Any personal
property of Lessee that is left behind and not moved at the termination or default, and if Lessor shall so elect,
shall be deemed abandoned and become the property of the Lessor without any payment or offset therefrom.
Lessor may remove such fixtures or property from the premises and store them at the risk and expense of
Lessee if Lessor shall so elect.

8.0 Insurance and Indemnification Requirements

8.1

8.2

The Lessee shall assume all risks incident to, or in connection with, its operation under this contract;
shall be solely responsible for all accidents or injuries to persons or property caused by its operations
upon or arising out of the Lessor’s facilities; and shall indemnify, defend, and hold harmless the
Caribou City Council, the Lessor and its employees, authorized agents, and representatives, from
any and all claims, suits, losses or damages for injuries to persons or property, of whatsoever kind or
nature, arising directly or indirectly out of Lessee’s operations or resulting from any act or omission
of the Lessee, its guests, agents, employees, or customers or resulting from any act of customers.
The Lessor shall give timely notice to the Lessee of any claim against the Lessor if the Lessor
considers such claim to be the liability of the Lessee. Failure to give such notice shall not act to
waive the Lessee’s liability hereunder. The Lessee shall have the right to investigate, defend or
compromise such claim to the extent of its interest.

The Lessee shall provide proof of registration and insurance at the time of execution of this Lease.
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83  Lessee will indemnify, hold harmless, and waive subjugating Insurance requirements, against any
loss, liability or damages and from all actions or causes of action for injuries to persons or property
arising from or growing out of the use and occupancy of the Premises, or Airport Properties, due to
any negligence, act or omission to act of Lessee.

9.0 Governing Law
This agreement is a contract executed under and to be construed under the laws of the State of Maine.

10.0 Waiver

Either party’s failure to enforce any provision of this agreement against the other party shall not be construed as
a waiver thereof so as to excuse the other party from future performance of that provision or any other
provision.

11.0  Severability
The invalidity of any portion of the agreement shall not affect the validity of the remaining portions thereof.

12.0 Entire Agreement

This agreement constitutes the entire agreement between the parties. No statements, promises, or inducements
made by any party to this agreement, or any agent or employees of either party, which are not contained in this
written contract shall be valid or binding. This agreement may not be enlarged, modified, or altered except in
writing signed by the parties.

IN WITNESS THEREOF, the parties have set their hands and seals this day, indicated below.

Date Lessee

Caribou Municipal Airport

By:
Date Its authorized Agent, Lessor




CARIBOU ADMINISTRATION
25 HIGH STREET
CARIBOU, ME. 04736

MEMO

TO: Caribou City Council Members
FROM: Dennis Marker, City Manager
RE: Future Work Sessions

DATE: July 6, 2018

DISCUSSION AND CALENDARING ITEM
The Council has requested that work sessions be called for the following purposes:

1) River Road Reconstruction. Discussion regarding next steps based on available funding
and options for reconstruction.

Note: A River Road stakeholder meeting has been advertised for Thursday, July 12 at
6pm in the EOC at 111 High Street. The public is welcome to attend.

2) Economic Development. Coordination with local economic development groups like
CEGC, BIG, The Glass is Half Full, the Mic Mac nation, etc.



CARIBOU ADMINISTRATION
25 HIGH STREET
CARIBOU, ME. 04736

MEMO

TO: Caribou City Council Members
FROM: Dennis Marker, City Manager
RE: Future Elections

DATE: July 6, 2018

During the council meeting, the City Clerk, Jayne Farrin, would like to provide a verbal report
and materials about upcoming city and RSU elections.

1



Public Notice
City of Caribou

Nomination papers are available for the November 6, 2018 Municipal Election beginning July
27, 2018 at the City Clerk’s Office in the municipal building. The deadline to return nomination
papers is 5:00 p.m. on September 7, 2018. The following seats are available:

Two 3-year term seats will be available on the City Council.

Two 3-year term seats will be available on the Eastern Aroostook RSU #39 Board.
One 3-year term seat will be available on the Jefferson Cary Memorial Hospital
Fund.

Anyone striving to hold an elective city position must be a registered voter in Caribou and must
have nomination papers signed by at least twenty-five other registered Caribou voters.

Jayne R. Farrin

City Clerk
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Hunting & Combo Licenses
Fishing Licenses

Boat Registrations

ATV Registrations
Snowmobile Registrations
Vehicle Registrations-MVR
Rapid Renewal

Birth Records

Death Records & Permits
Marriage Records & Licenses
Dog Licenses

GA Applications - Caribou
GA Cases Paid - Caribou
People Assisted - Caribou
GA Dollars Spent - Caribou

GA Applications - Connor
GA Cases Paid - Connor
People Assisted - Connor
GA Dollars Spent - Connor

Jan-17
24
23

130
411
19
47
164

409

12

1

16
4,555 $

(=]

Feb-17
20
11

60
427
24
49

12
98
10

12
2,612 $

o

Mar-17
10

N

31
582
34
100
76
15
54

11
14
3,045 S

=]

Apr-17
25
16
15

756
38
66
92

82

10

10

10
1,438 $

o

May-17
37

58

137
135

930
48
46
41
11
21

10
9
12

Jun-17
37

61

90

293

888
43
62
38
25
21

10
12
14

Jul-17
6

35

30
179

693
48
53
24
27

8
9
13

Aug-17
24

52

671
42
55
70
27
11

14
8
10

Sep-17
32

24

655
30
44
54
22

7
13
22

Oct-17
113

12

572
30
52
74
19
53

8
12
20

Nov-17
27
0

0

0
20
488
31
49
58
8
76

9
8
11

Dec-17 2017 Total:

55
22
3

0
234
347
14
34
40
12

10
10
15

410
240
292
696
482
7420
401
657
775
190
835

115
122
169

1,446 $ 2,572 $ 2,251 S 1,48 $ 2,897 $ 2,613 $ 1495 $ 1,834 $ 28,243

0

o

29
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Apr-15
42
34
38

799
32
73
59
14
42

17

12

14
4,154 $

=]

May-15
65
115
150
165
0
1186
43
78
116
14
59

13
15
20

4276 $ 3,823 S

0

[=}

Jun-15
28

57

75
245

783
55
82
64
26
13

15
17
23

¢

o

Jul-15
15

25

46
218

815
56
80
68
30

20

12

16
3719 §$

0
0

Aug-15
19

11

666
24
78
71
27

1

18

29
4,748 S

o

Sep-15
62

23

660
24
57
62
33

11
18
3,785 $

=]

Oct-15
109

12
10
588
23
59
95
17
50

12

10

14
3133 $

o

Nov-15
27

o

20
492
23
42
49

106

12

11

14
2,847 $

o

Dec-15 2015 Totals

71
23
2

1
183
439
15
47
49

304

7

10

15
1,540 $

0
0

560
320
335
712
422
7857
396
764
918
208
1206
0

0
160
162
235

42,057 S

1
2
8
295 §

Jan-14

458
38
4

0
128
485

49
62

371

16

6

12
896 $

1
1
2
285 §

Feb-14
22
12

94
485

70
72

27

9

12

18
3,283 $

0

1

2
125 $

Mar-14
18

N

43
517

57
68

22

10

10

18
2,989 S

o

Apr-14  May-14

37 44

21 100

20 158

3 114

6 0

828 1049

23 51

79 57

86 60

15 18

35 18

11 11

7 9

9 14
1,448 S 1,985

0 1

0 0

0 0
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Clerk and General Assistance Dashboard

June 2018
Prior Year
Current Prior Year | Yearto
Month |YearTo Date| Month Date
Hunting & Combo Licenses 24 140 37 153
Fishing Licenses 64 205 61 173
Boat Registrations 75 231 90 249
ATV Registrations 294 429 293 429
Snowmobile Registrations - 247 - 222
Vehicle Registrations-MVR 784 3,897 888 3,994
Rapid Renewal 71 188 43 206
Birth Records 57 321 62 370
Death Records & Permits 46 319 38 455
Marriage Records & Licenses 27 92 25 75
Dog Licenses 29 625 21 685
Business Lic, taxi driver & DBA 1 42
Prior Year
Current Prior Year | Yearto
Month |Year To Date| Month Date
GA Applications - Caribou 11 57 10 59
GA Cases Paid - Caribou 7 54 12 62
People Assisted - Caribou 9 70 14 78
GA Dollars Spent - Caribou 2117 S 13,339 |S 2,572 |S 15,667
Prior Year
Current Prior Year | Yearto
Month |YearTo Date| Month Date
GA Applications - Connor - 0 0 0
GA Cases Paid - Connor - 0 0 0
People Assisted - Connor - 0 0 0
GA Dollars Spent - Connor - S = S - S -

Year To Date is from January 2018 through December 2018



CARIBOU PARKS & RECREATION DEPARTMENT
55 BENNETT DR.

CARIBOU, ME. 04736

207-493-4224

207-493-4225 Fax

MEMO
TO: Mayor David Martin
CC: Caribou City Council/ Dennis Marker
FROM: Gary Marquis
RE: Update on Collins Pond Dam Repair
DATE: July 5, 2018

Mayor Martin and City Councilors:

T just wanted to give you a quick update on the progress of the Collins Pond Dam Repair. T met with Scott Belair who is the
DEP field representative and we discussed what we would like to do to repair and retain a water level that everyone is happy
with. Mr. Belair indicated that it should not be a problem on repairing the dam with the utilization of large rocks. He did
indicate that T will need to submit a full permit for this type of job. The permit is called Natural Resources Protection Act
permit. There is a lot to the permit but I feel confident that within the next week I shall have all the information that is
needed to file the application. The review process is 45-60 days. Once we find out if we are approved then we will proceed
with the repairs.

Thank you for your time and consideration on this matter.
Respectfully Submitted:

Gary Marquis
Supt. of Parks and Recreation



CARIBOU PARKS & RECREATION DEPARTMENT
55 BENNETT DR.

CARIBOU, ME. 04736

207-493-4224

207-493-4225 Fax

MEMO
TO: Mayor David Martin
CC: Caribou City Council/ Dennis Marker
FROM: Gary Marquis
RE: Disposal of unwanted equipment
DATE: July 5, 2018

Mayor Martin and City Councilors:

‘We have been successful in selling the Usinage Cutter bar that we purchased in December of last year. Mad river ridge
runners Snowmobile Club from Waitsfield Vermont purchased the cutter for the asking amount of $10,000.00. The money
will be deposited into park equipment reserve account which is G1-365-09.

Thank you for your time and consideration on this matter.

Respectfully Submitted:

Gary Marquis
Supt. of Parks and Recreation
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Monthly Permit Report

June 2018

Current

Month Year To Date | Prior Year Month | Prior Year YTD
Building Permits 9 15 10 25
Permit Value S 690,000 | S 773,100 | $ 791,200 | § 2,038,700
Homes 2 2 0 2
Mobile Homes 0 0 0 0
Multi Family 0 0 0 0
Commercial 1 1 3 9
Exempt 0 1 2 2
Plumbing Permits
Internal 1 6 2 9
External 1 3 1 2

Sign Permits

YTDis

January 2018

to

June 2018




CFAD MONTHLY REPORT

June 2018
Total Fire/ Rescue Calls 18 Total Amb Calls 182
-Alarms for Fires (33) 3 - ALS Calls 90
-Alarms for Rescues (66) - BLS Calls 79
-Silent Alarms 15 - Amb Calls cancelled: 2
-Haz-Mat - No Transport 26
-Grass Fires 1 - Long Distance Transfers 19
-Chimney Fires - Calls Turned Over: 4 =3$7,332
-False Alarms Total out of Town Amb. Calls 34
-10-55's 1
-Aid to Police
-Public Service 3 Total Out of Town Fire/Rescue Calls 1
Est. Fire Loss, Caribou $14,000
Total Hours Pumped 1.25 Est. Fire Loss, out of City ~ $
Gallons of Water Used 1,150 Total Est. Fire Loss $14,000
Amt. of Hose used: 600’ Total Maint. Hours 5 mhrs.
Ladders Used (in Feet): Total Training Hours 75.75 mhrs,
(75’ Ariel) Miles Traveled by all Units 7,963
Thermal Imaging Camera Used: 4 Fire Permits Issued 126
CO:2 Meter Used: 2
Rescue Sled & Snowmobile: *Color Guard Training
Rescue Boat:
Jaws Used: Total Fire & Amb. Calls 200
MUTUAL AID TO: MUTUAL AID FROM:
PIF.D. PIFD. 1
F.FFD. FF.F.D.
L.F.D. L.F.D. 1
W.E.D. W.E.D.
Stockholm F.D. Stockholm F.D. 1
North Lakes FD North Lakes FD
Crown Amb 1 Crown Amb
Van Buren Amb. 1 Houlton Amb. 1
Life Flight 2
Houlton Amb. 1
OUT OF CITY FIRES/RESCUES
LOCATION # OF CALLS MAN HRS.
Woodland
New Sweden 1 3 mhrs.
Connor

Scott Susi, Chief

Caribou Fire and Ambulance
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BREAKDOWN OF FIRES

For June 2018

Situation Found

# Of Incidents

Fire Casualties

Est. Property
Damage

1. Private Dwellings inc. Mobile
Homes

2

$13,000

2. Apartments (3 or more)

3. Hotels & Motels

4. Dormitories & Boarding Homes

5. Public Assembly (Church,
Restaurant)

6. Schools

7. Institutions (Hospitals, Jails,
Nursing Homes)

8. Stores, Offices

9. Industry, Utility, Defense

1 — Utility Pole

10. Storage

11. Vacant Buildings or being Built

12. Fires outside structure w/value
(crops, timber, etc.)

13. Fires Highway Vehicles

$1,000

14. Other Vehicles (planes, trains,
etc.)

15. Fires in brush, grass w/no value

Other Incidents

16. Haz-Mat

17. False Calls

18. Mutual Aid Calls

19. Aid to Ambulance (10-55's)

1

20. Aid to Police

21. Investigation (Smoke, CO2 or Alarm)

6 (4 — Alarm; 1 - CO; 1 — Smoke)

22. Service Calls

3

Cancelled Enroute — 2

Total Calls for the Month: 18

de



To:

Dennis Marker, City Manager

From:
Date:
Re:

Caribou Public Library

LIBRARY DIRECTOR’S REPORT

Mayor and City Councilors

Anastasia S. Weigle, Library Director
July 9, 2018
Library Director’s Report

Dear Honorable Mayor and City Councilors,

With school out and summer in full bloom, the library will be very busy with its summer reading

program, art programs, and Sweden street events. Christina Kane-Gibson, events and marketing coordinator,
and Caribou Trustee Board member, Kathryn Olmstead, and | are working on Heritage Day festivities in hopes
we can coordinate a series of historical talks and an open house of the Library Archives to celebrate
Community Archives Day at the Caribou Public Library. Our usage statistics continue to surpass our 2017 year.

MONTHLY STATISTICAL COMPARISON

TYPE JAN2018 | FEB2018 | MAR2018 | APR2018 | MAY 2018
Circulation 1789 1755 2,396 2,758 | 2,192 2,501
 Library Visit 4,670 | 5,141 5,851 | 6,4:73!- 6,7_21 6,756
Wi-Fi a_c_ces_s' _ 3,447 i 3,943 : _ 4,783 i _5',5}-31 : B 7,(_)00 5,491
' Books added 135 144 ' _200__j 162 ' 224 226
' Books withdraw 210'5 398 | 141 ' 114 ' 35 1,654
Caribou Room B 124 \ 123 | 196 | 258 I 228 | 286
New registered patror_1s 24 16 | _45 I E) | _22 | 42
”Arc.hives (# of users) o 23‘ - 50_ 10é ' __42 : .-34. : _38 |
YEAR TO DATE CIRCULATION COMPARISON
Year JAN FEB MAR APR MAY JUNE TOTALS
2017 1429 1647 2165 1671 1782 2053 10747
2018 1789 1755 2396 2758 2192 2501 13391
1



MONTHLY STATISTICAL COMPARISON FOR CIRCULATION BY MATERIAL TYPE

MATERIAL TYPE JAN FEB MAR APR MAY JUNE
Adult books 627 657 798 827 483 703
Juvenile books 430 445 731 1213 856 1071
Teen/YA books 69 50 70 130 97 106
DVDs 394 404 508 390 492 372
eBooks/Audiobooks 147 90 159 94 161 141
Magazines 83 55 77 62 55 56
Interlibrary loans 39 50 53 42 48 52
TOTAL NUMBERS 1789 1755 2396 2758 2192 2501

Book Arts Class: Making a flag book for teens and adults @ the Caribou Public Library

A flag book is a type of sculptural artist
book invented by Heidi Kyle. It is based
on a simple accordion book, in which
papers are glued to the sides of the
accordion. .This book is an interesting
and innovative means of creative
expression and a great structure for

designers or for material display.




Summer Reading program with a musical theme:

The Summer reading program theme this year is
music and sound. Weekly programs are planned
from July 9 to Aug. 15 for the following age groups:

— Elementary school, Mondays, 3-3:45 p.m.
— Preschoolers, Wednesdays, 10:30-11 a.m.
— Babies up to 24 months, Tuesdays, 10:30-11
a.m.

Reading program for Teens (grade 7 and up) will earn a scratch-off ticket for each book Appyaoy
read to win prizes. Non-winning tickets will go into a monthly drawing for two prize
baskets in July and August.

Adults may pick up a Bingo card at the library’s front desk. Once they complete a
BINGO based on books they have read, they may turn in the card to be entered in
monthly drawings for July and August.

Other upcoming programs

JULY 7, Saturday, Awesome Bookarts Class for Kids. S e
Egyptian Scroll book. 10-11am in the Caribou Room.

JULY 17, Tuesday, Fiction writing workshop No. 3 with Wendy Koenig. Editing the
draft!

JULY 18, Wednesday 3pm-5:30:pm. Carousel Book workshop for teens and
adults.

JULY 23, Tuesday. Embroidery on Paper class with Deena Bechtel. 3-6 pm in the

Caribou Room.

JULY 25, Wednesday. A special bat echolocation program for ages 4 and
above.

AUGUST 4, Saturday. Awesome Bookarts Class (ABC) for Kids. Create an 8
page book from one sheet. 10-11 am in the Caribou Room.

August 4 Aroostook County Genealogical Society/Library Archives—
Community Archives Day Open House
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ATTORNEY-CLIENT COMMUNICATION/ATTORNEY WORK PRODUCT
NOT SUBJECT TO FOIL OR FOIA DISCLOSURE

July 3, 2018
Dennis 1. Marker
City Manager
Caribou, ME
25 High Street
Caribou, ME 04736-

Re: Opioid Litigation Update
Dear: Dennis L. Marker:
We are writing to provide you with an update on the opioid litigation.

First, in the Federal multidistrict litigation, plaintiffs for the three cases for bellwether trials: (1)
The Connty of Summit, Obio. v. Purdue Pharma 1..P., Case No. 18-OP-45090 (N.D. Ohio); (2) The County
of Cutyahaga v. Purdue Pharma 1.P., Case No. 17-OP-45004 (N.D. Ohio)'; and (3) City of Cleveland .
ApwmerisourceBergen Drug Corp., Case No. 18-OP-45132 (N.D. Ohio) have begun exchanging discovery
with Defendants. Plaintiffs and Defendants have exchanged millions of pages of documents and
Plaintiffs have noticed the depositions of the Defendants.

Defendants were ordered by the Court to produce, no later than June 11, documents previously
produced pursuant to any civil investigation, litigation, and/or administrative action by fedetal
(including Congressional), state, or local government entities involving the marketing or distribution
of opioids. Defendants have already begun producing documents previously produced in City of
Chicago v. Purdue Pharma 1..P., Case No. 14-CV-04361 (N.D. IIL.). Fact discovery is to be completed
by August 31, 2018.

Another major milestone which has moved the litigation forward has been the release of the
ARCOS database. We have worked closely with a small group of lawyers in the analysis of this data
to allow us to identify potential defendants in your community that may have gone unnoticed. For
example, in the three bellwethers the cases were amended to add, and in most cases drop, parties
that without ARCOS may have been wrongfully named or not propetly named. This database has
allowed for targeted searches to identify what manufacturer, distributor and in many cases what
major pharmacy” was responsible for the flood of opioids into your community.

" Hunter J. Shkolnik and the Napoli Shkolnik opioid team are leading the effort for the County of
Cuyahoga case and will be one of the three leads in the first opioid cost recovery trials to be held in
the Country.

? Certain major pharmacy chains including CVS, Walgreens, Walmart, etc., possessed multiple
distributor licenses up until 2014 and bypassed the big three distributots in the distribution of
opioids. These pharmacy chains may have used the multiple licenses to allocate sales between
licenses and to avoid the appearance of excessive shipments to local outlets. This issue is being
pursued aggressively now.
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Also, the Court is currently discussing potential coordination with the state court proceedings
regarding written discovery, deposition protocols, and cross-noticing depositions.

Second, in the New York coordinated litigation’, the Court denied the Manufacturer Defendants’
motions to dismiss in their entirety (see attached Ex. 1) and the Defendants’ motion for an order
seeking to preclude prosecution of the Plaintiffs’ claims by outside counsel retained on a contingent-
fee basis. The Manufacturer Defendants were ordered to serve their answers to the complaint on or
before June 28.

These decisions ate another major victory for the Plaintiffs in this litigation. We ate still awaiting
the Court’s decision on the Distributor Defendants’ motion to dismiss, but we expect a decision
soonn.

Third, in Pennsylvania, the cases brought by the Counties and Cities were coordinated in
Delaware County. The next step is for the Court to enter a scheduling order detailing all upcoming
deadlincs.

Fourth, in West Virginia, our firm was selected as liaison counsel and we are now proceeding to
the motion to dismiss stage.

Fif, in the federal multidistrict litigation, the Court entered an Order requiring Plaintifts to
complete Plaintiff Fact Sheets. This is a stteamlined discovery demand that all Plaintiffs with cases
pending in the multidistrict litigation will be required to complete. It does not matter if the case is
pending remand to state court, as it is anticipated that this will be a requirement as long as the case is
in federal court, Our team will be working closely with you in preparing to respond to this document
information request.

We will continue to update you on our progress. Please contact us if you have any questions.

Regards,
Napoli Shkolnik PLLC

* As you may already know, Paul J. Napoli is at the forefront of this successful effort as the Co-Lead
in the New York coordinated litigation.
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(FILED: SUFFOLK COUNTY CLERK 06/18/2018 11:36 AM INDEX NO. 400000/2017
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SHORT FORM ORDER INDEX No. 400000/2017

SUPREME COURT - STATE OF NEW YORK
NEW YORK STATE OPIOID LITIGATION PART 48 - SUFFOLK COUNTY

PRESENT: E_F“_E

Hon. JERRY GARGUILO
Justice of the Supreme Court

MOTION DATE _2/7/18
ADJ. DATE 3/21/18
Mot. Seq. #001 - MD
; Mot. Seq. #002 - MD
IN RE OPIOID LITIGATION : Mot. Seq. #004 - MD
g Mot. Seq. #005 - MD
Mot. Seq. #007 - MotD
Mot. Seq. #018 - MD
i Mot. Seq. #019 - MD
X

Upon the reading and filing of the following papers in this matter: (1) Notice of Motion by defendants Endo Health
Solutions, Inc. and Endo Pharmaceuticals, Inc. (Mot. Seq. #001), dated November 10, 2017, and supporting papers (including
Memorandum of Law); (2) Memorandum of Law in Opposition (Mot. Seq. #001), dated January 19, 2018; (3) Reply
Memorandum of Law (Mot. Seq. #001), dated February 23, 2018; (4) Notice of Motion by defendants Purdue Pharma, L.P,,
Purdue Pharma, Inc., and the Purdue Frederick Company, Inc. (Mot. Seq. #002), dated November 10, 2017, and supporting
papers (including Memorandum of Law); (5) Affidavit in Opposition by the plaintiffs (Mot. Seq. #002, #018, #019), dated
January 18, 2018, and supporting papers (including Memorandum of Law); (6) Reply Memorandum of Law (Mot. Seq.
#002), dated February 23, 2018; (7) Notice of Motion by defendants Watson Laboratories, Inc., Actavis LLC, and Actavis
Pharma, Inc. (Mot. Seq. #004), dated November 10, 2017, and supporting papers (including Memorandum of Law); (8)
Memorandum of Law in Opposition (Mot. Seq. #004), dated January 19, 2018; (9) Reply Memorandum of Law (Mot. Seq.
#004), dated February 23, 2018; (10) Notice of Motion by defendants Cephalon, Inc. and Teva Pharmaceuticals USA, Inc.
(Mot. Seq. #005), dated November 10, 2017, and supporting papers (including Memorandum of Law); (1 1) Memorandum of
Law in Opposition (Mot. Seq. #005), dated January 19, 2018; (12) Reply Memorandum of Law (Mot. Seq. #005), dated
February 23, 2018; (13) Notice of Motion by defendants Allergan plc and Actavis, [nc. (Mot. Seq. #007), dated November
10, 2017, and supporting papers (including Memorandum of Law); (14) Affidavit in Opposition by the plaintiffs (Mot. Seq.
#007), dated January 19, 2018, and supporting papers (including Memorandum of Law); (15) Reply Memorandum of Law
(Mot. Seq. #007), dated February 23, 2018; (16) Notice of Motion by defendants Purdue Pharma, L.P., Purdue Pharma, Inc.,
The Purdue Frederick Company, Inc., Cephalon, Inc., Teva Pharmaceuticals USA, Inc., Johnson & Johnson, Janssen
Pharmaceuticals, Inc., Janssen Pharmaceutica, Inc., Ortho-McNeil-Janssen Pharmaceuticals, Inc., Endo Health Solutions, Inc.,
Endo Pharmaceuticals, [nc., Allergan ple, and Actavis, [nc. (Mot. Seq. #018), dated November 10, 2017, and supporting
papers (including Memarandum of Law); (17) Memorandum of Law in Opposition (Mot. Seq. #018), dated January 19, 2018,
(18) Reply Memorandum of Law (Mot. Seq. #018), dated February 23, 2018; (19) Notice of Motion by defendants Johnson &
Johnson and Janssen Pharmaceuticals, Inc. (Mot. Seq. #019), dated Navember 10, 2017, and supporting papers (including
Memorandum of Law); (20) Memorandum of Law in Opposition (Mot. Seq. #019), dated January 19, 2018; (21) Reply

Memorandum of Law (Mot. Seq. #019), dated February 23, 201 8:it is

ORDERED that the motion by defendants Endo Health Solutions, Inc. and Endo
Pharmaceuticals, Inc., the motion by defendants Purdue Pharma, L.P., Purdue Pharma, Inc., and the
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Purdue Frederick Company, Inc., the motion by defendants Watson Laboratories, Inc., Actavis LLC, and
Actavis Pharma, Inc., the motion by defendants Cephalon, Inc. and Teva Pharmaceuticals USA, Inc., the
motion by defendants Allergan plc and Actavis, Inc., the motion by defendants Purdue Pharma, L.P.,
Purdue Pharma, Inc., The Purdue Frederick Company, Inc., Cephalon, Inc., Teva Pharmaceuticals USA,
Inc., Johnson & Johnson, Janssen Pharmaceuticals, Inc., Janssen Pharmaceutica, Inc., Ortho-McNeil-
Janssen Pharmaceuticals, Inc., Endo Health Solutions, Inc., Endo Pharmaceuticals, Inc., Allergan plc,
and Actavis, Inc., and the motion by defendants Johnson & Johnson and Janssen Pharmaceuticals, Inc.,
are hereby consolidated for purposes of this determination; and it is

ORDERED that defendants’ motions for an order pursuant to CPLR 3211, dismissing as against
each and all of them the master form long complaint filed in this action, are granted to the limited extent
set forth below, and are otherwise denied.

The plaintiffs are counties within the State of New York that have commenced separate actions
against certain pharmaceutical manufacturers for harm allegedly caused by false and misleading
marketing campaigns promoting semi-synthetic, opium-like pharmaceutical pain relievers, including
oxycodone, hydrocodone, oxymorphone, and tapentadol, as well as the synthetic opioid prescription pain
medication fentanyl, as safe and effective for long-term treatment of chronic pain. Also named as
defendants in those actions are certain pharmaceutical distributors that allegedly distributed those
opium-like medications (hereinafter referred to as prescription opioids, pharmaceutical opioids, or
opioids) to retail pharmacies and institutional health care providers for customers in such counties, and
individual physicians allegedly “instrumental in promoting opioids for sale and distribution nationally”
and in such counties. Briefly stated, the plaintiffs allege that tortious and illegal actions by the
defendants fueled an opioid crisis within such counties, causing them to spend millions of dollars in
payments for opioid prescriptions for employees and Medicaid beneficiaries that would have not been
approved as necessary for treatment of chronic pain if the true risks and benefits associated with such
medications had been known. They also allege that the defendants” actions have forced them to pay the
costs of implementing opioid treatment programs for residents, purchasing prescriptions of naloxone to
treat prescription opioid overdoses, combating opioid-related criminal activities, and other such
expenses arising from the crisis.

One such lawsuit was commenced in August 2016 by Suffolk County and assigned to the
Commercial Division of the Supreme Court. By order dated July 17, 2017, the Litigation Coordinating
Panel of the Unified Court System of New York State directed the transfer of eight opioid-related actions
brought by other counties, and any prospective opioid actions against the manufacturer, distributor, and
individual defendants, to this court for pre-trial coordination. That same day, the undersigned issued a
case management order reiterating that the individual actions are joined for coordination, not
consolidated, and directing that a master file, known as “In re Opioid Litigation” and assigned index
number 400000/2017, be established for the electronic filing of all documents related to the proceeding.
The undersigned further directed the plaintiffs to file and serve a master long form complaint subsuming
the causes of action alleged in the various complaints, and directed the manufacturer defendants, the
distributor defendants, and the individual defendants to file joint motions pursuant to CPLR 321 1,
seeking dismissal of the master complaint, all by certain dates.
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The master long form complaint filed by the plaintiffs names as defendants the pharmaceutical
manufacturers Purdue Pharma L.P., Purdue Pharma, Inc., and The Purdue Frederick Company, Inc.
(collectively referred to as Purdue), Teva Pharmaceuticals USA, Inc., and Cephalon, Inc. (collectively
referred to as Cephalon), Johnson & Johnson, Janssen Pharmaceuticals, Inc., Janssen Pharmaceutica,
Inc., n/k/a Janssen Pharmaceuticals, Inc., and Ortho-McNeil-Janssen Pharmaceuticals, Inc., n/k/a Janssen
Pharmaceuticals, Inc. (collectively referred to as Janssen), Endo Health Solutions, Inc., and Endo
Pharmaceuticals, [nc. (collectively referred to as Endo), Allergan plc f/k/a Actavis plc, Actavis, Inc. f/k/a
Watson Pharmaceuticals, Inc., Watson Laboratories, Inc., Actavis LLC, and Actavis Pharma, Inc. f/k/a
Watson Pharma, Inc. (collectively referred to as Actavis), and Insys Therapeutics, Inc. (referred to as
Insys). Purdue allegedly manufactures, promotes, and sells various prescription opioids, including
OxyContin and MS Contin, both of which are sold as extended release tablets and indicated for around-
the-clock, long-term pain treatment, and Hysingla, which also is indicated for around-the-clock
treatment of severe pain. Cephalon allegedly manufactures, promotes, and sells Actiq and Fentora,
fentanyl drugs approved by the FDA for “breakthrough pain” in cancer patients who are tolerant to
opioid therapy; it also allegedly sold generic opioids, including a version of OxyContin, from 2005
through 2009. Janssen allegedly manufactures, promotes, and sells Duragesic, a fentanyl drug approved
for opioid-tolerant patients requiring around-the-clock opioid treatment, which is sold in the form of a
transdermal patch. Until 2015, it also sold the prescription opioids Nucynta ER and Nucynta, both of
which initially were approved for the management of moderate to severe pain, with Nucynta ER
indicated for around-the-clock, long-term opioid treatment. Endo allegedly manufactures, markets, and
sells the branded opioids Opana, Percodan, and Percocet, all three of which are marketed for moderate to
severe pain, as well as generic opioids. Until June 2017, it also sold Opana ER, an oxymorphone drug in
the form of an extended-release tablet, which was approved for around-the-clock treatment of moderate
to severe pain, but it was removed from the market following a request by the FDA. Actavis allegedly
markets and sells the branded drugs Kadian and Norco, and generic versions of Opana and Duragesic.
Kadian, an extended-release morphine sulfate drug, allegedly is approved for the management of pain
requiring around-the-clock, long-term treatment, and Norco is a generic version of Kadian. Insys
allegedly develops, markets, and sells the branded prescription opioid Subsys, a sublingual spray of
fentanyl.

As relevant to the motions that are the subject of this order, the master long form complaint
(hereinafter the complaint) alleges that Purdue, Cephalon, Janssen, Endo, and Actavis (hereinafter
collectively referred to as the manufacturer defendants), to maximize their profits, intentionally
misrepresented to the public and the medical community the risks and benefits of opioids for the
treatment of chronic pain. It alleges that to reverse the stigma historically associated with opioid use so
that more patients would request opioids, more physicians would write prescriptions for them, and more
healthcare insurers would pay for such treatment, the manufacturer defendants developed marketing
campaigns, which included such strategies as branded and unbranded advertisements, educational
programs and materials, and detailing of physicians, that overstated the benefits of prescription opioids
for chronic pain (i.e., pain lasting three or more months) and misrepresented—¢ven trivialized-the
dangers associated with the long-term use of such medications. [t further alleges that the defendants sold
their pharmaceutical opioids to consumers within the plaintiffs’ jurisdictions.

3 of 36



(FILED: SUFFOLK COUNTY CLERK 06/18/2018 11:36 AM INDEX NO. 400000/2017
NYSCEF DOC. NO. 454 RECEIVED NYSCEF: 06/18/2018

In re Opioid Litig.
Index No. 400000/2017
Page 4

The complaint also names as defendants the pharmaceutical distributors McKesson Corporation,
Cardinal Health, Inc., Amerisource Drug Corporation, American Medical Distributors, Inc., Bellco
Drugs Ltd., Kinray, LLC, PSS World Medical, Inc., and Rochester Drug Cooperative, Inc., and alleges
that such defendants distributed pharmaceuticals to pharmacies and institutional providers within
plaintiff counties. In addition, it names the physicians Russell Portenoy, Perry Fine, Scott Fishman, and
Lynn Webster as defendants. The court notes that a stipulation discontinuing the claims against Dr.
Portenoy without prejudice to any related action was filed by plaintiffs on March 16, 2018.

The complaint sets forth seven causes of action against all defendants. The first cause of action
alleges deceptive business practices in violation of General Business Law § 349, and the second cause of
action alleges false advertising in violation of General Business Law § 350. The third cause of action
asserts a common-law public nuisance claim, the fourth cause of action asserts a claim for violation of
Social Services Law § 145-b, and the fifth cause of action asserts a claim for fraud. The sixth cause of
action is for unjust enrichment, and the seventh cause of action is for negligence.

The manufacturer defendants now jointly and separately move, pre-answer, for an order
dismissing the complaint pursuant to CPLR 3211 (a) (1), (5), (7), and (8). While the court recognizes
that subdivision (e) of CPLR 3211 permits a defendant to make only one motion under subdivision (a), it
also recognizes the complexity of this matter as well as its unusual procedural framework; as the
plaintiffs have been afforded ample opportunity to respond and have, in fact, submitted substantive
opposition to each of the motions, the court will, for current purposes, waive compliance with the single-
motion rule.

Before addressing the more comprehensive issues raised by the defendants, the court notes,
insofar as certain of the manufacturer defendants seek dismissal on the ground that they are mere
affiliates, the lack of evidence in the record to support any such claims, and the motions are denied to
that extent without prejudice to any motions for summary judgment after joinder of issue.

When considering a motion to dismiss, a court must give the pleading a liberal construction,
presume the allegations of the complaint are true, afford the plaintiff the benefit of every favorable
inference, and determine only whether the facts as alleged fit within a cognizable legal theory (EBC 1,
Inc. v Goldman, Sachs & Co., 5NY3d 11, 19,799 NYS2d 170 [2005]; Leon v Martinez, 84 NY2d 83,
87-88, 614 NYS2d 972 [1994]). “Whether a plaintiff can ultimately establish [the] allegations is not
part of the calculus in determining a motion to dismiss” (EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d
at 19, 799 NYS2d at 175).

Dismissal under CPLR 3211 (a) (1) may be granted only if the documentary evidence “utterly
refutes plaintiff's factual allegations™ and conclusively establishes a defense to the asserted claim as a
matter of law (Goshen v Mutual Life Ins. Co., 98 NY2d 314, 326, 746 NYS2d 858 [2002]; Leon v
Martinez, 84 NY2d at 88, 614 NYS2d at 972). A party seeking dismissal under CPLR 3211 (a) (3)
based on the doctrine of res judicata must demonstrate that a final adjudication of a claim in a prior
action between the parties on the merits by a court of competent jurisdiction precludes relitigation of that
claim in the instant action (Miller Mfg. Co. v Zeiler, 45 NY2d 956, 958, 411 NYS2d 558 [1978]).
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Likewise, a defendant raising a statute of limitations defense under CPLR 3211 (a) (5) bears the initial
burden of establishing a prima facie case that the time to commence the cause of action expired
(see Texeria v BAB Nuclear Radiology, P.C., 43 AD3d 403, 840 NYS2d 417 [2d Dept 2007]).

On a motion to dismiss under CPLR 3211 (a) (7), the initial test is whether the pleading states a
cause of action, not whether the plaintiff has a cause of action (Guggenheimer v Ginzburg, 43 NY2d
268, 275,401 NYS2d 182 [1977]; Sokol v Leader, 74 AD3d 1180, 904 NYS2d 153 [2d Dept 2010]). If
documentary proof is submitted by a party seeking relief under CPLR 3211 (a) (7), the truthfulness of
the pleadings need not be assumed. Instead, the test applied by the court is whether the plaintiff has a
cause of action, not whether one is stated in the complaint (Guggenheimer v Ginzburg, 43 NY2d at 275,
401 NYS2d at 185; Peter F. Gaito Architecture, LLC v Simone Dev. Corp., 46 AD3d 530, 530, 846
NYS2d 368, 369 [2d Dept 2007]; Rappaport v International Playtex Corp., 43 AD2d 393, 395, 352
NYS2d 241, 243 [3d Dept 1974]).

If a defendant challenges the propriety or adequacy of service of a summons and complaint under
CPLR 3211 (a) (8), it is the plaintiff’s burden to prove, by a preponderance of the evidence, that
jurisdiction over the defendant was obtained by proper service of process (e.g. Aurora Loan Servs., LLC
v Gaines, 104 AD3d 885, 962 NYS2d 316 [2d Dept 20131]). The plaintiff, however, is not required to
allege in the complaint the basis for personal jurisdiction (Fiskman v Pocono Ski Rental, 82 AD2d 906,
440 NYS2d 700 [2d Dept 1981]), and to withstand a pre-answer motion to dismiss, the plaintiff need
only demonstrate that facts “may exist” to support the exercise of jurisdiction over the defendant (CPLR
3211 [d); Peterson v Spartan Indus., 33 NY2d 463, 354 NYS2d 905 [1974]; Ying Jun Chen v Lei Shi,
19 AD3d 407, 796 NYS2d 126 [2d Dept 2005]).

In the analysis that follows, the court will first discuss those issues bearing on multiple causes of
action before examining each of the causes of action separately for legal sufficiency.

Preemption

The manufacturer defendants contend that many of the plaintiffs’ claims concerning alleged
misrepresentations are not actionable under federal preemption principals. They seek dismissal of the
plaintiffs’ claims to the extent that they challenge such defendants’ promotion of opioid medications
consistent with Food and Drug Administration (“FDA”) approved indications. Purdue also seeks
dismissal on the ground that the plaintiffs’ claims are preempted by federal law. Purdue argues that the
plaintiffs wrongfully demand that it unilaterally change the FDA-approved uses for its prescription
opioid medications. It also contends that the plaintiffs’ claims would prohibit it from marketing opioids
for their FDA-approved uses and indications, and would impose a duty upon the manufacturer
defendants to alter the labels of their drugs in a manner that conflicts with their duties under federal law.
The manufacturer defendants collectively insist that their marketing of opioids is consistent with FDA-
approved labeling; therefore, any state law that would require them to make statements that are
inconsistent with existing labeling, would directly conflict with the FDA regulations.
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The plaintiffs oppose the motion, arguing the United States Supreme Court has ruled that state
tort claims do not stand as an obstacle to accomplishing the purposes of the Food, Drug, and Cosmetic
Act (FDCA), 21 USC § 301 et seq., and FDA approval of a drug was not intended to displace state
claims regarding the drug. The plaintiffs assert that despite FDA approval of the manufacturer
defendants’ opioid medications, such defendants were not required to repeat information they knew to be
false in advertising and promoting their products after they became aware of new information that did
not support their statements. The plaintiffs further assert that the manufacturer defendants failed to
identify any federal obligations with which the plaintiffs’ claims conflict, and that they ignore the
plaintiffs’ allegations that they engaged in off-label marketing and made representations designed to
undermine information in drug labels.

The Supremacy Clause of the United States Constitution establishes that federal law “shall be the
supreme Law of the Land” (US Const, art VI, ¢l 2). “A fundamental principle of the Constitution is that
Congress has the power to preempt state law” through its enactments (Crosby v National Foreign Trade
Council, 530 US 363, 372, 120 S Ct 2288, 2293 [2000]; see Lee v Astoria Generating Co., L.P., 13
NY3d 382, 892 NYS2d 294 [2009]; see also Doomes v Best Tr. Corp., 17 NY3d 594, 601, 935 NYS2d
268 [2011]; Balbuena v IDR Realty LLC, 6 NY3d 338, 812 NYS2d 416 [2006]). In certain instances,
Congress may expressly preempt the state law; however, even where federal law does not contain an
express preemption provision, state law must still yield to federal law to the extent of any conflict
therewith (see Warner v American Fluoride Corp., 204 AD2d 1, 616 NYS2d 534 [2d Dept 1994)).
This doctrine of implied conflict preemption is generally found in two forms: impossibility preemption,
which exists where “it is impossible for a private party to comply with both state and federal
requirements,” and obstacle preemption, which exists where “state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress” (Doomes v Best Tr.
Corp., 17 NY3d at 603, 935 NYS2d at 273 [internal quotation marks omitted]; see Altria Group, Inc. v
Good, 555 US 70, 129 S Ct 538 [2008); City of New York v Job-Lot Pushcart, 88 N'Y2d 163, 643
NYS2d 944 [1996]). In making a determination whether conflict preemption applies to bar a cause of
action, the court must consider congressional intent, i.c., whether Congress intended to set aside the laws
of a state to achieve its objectives (Barnett Bank of Marion County, NA v Nelson, 517 US 25,30, 116
S Ct 1103, 1107 [1996]); Louisiana Pub. Serv. Commn. v FCC, 476 US 355, 369, 106 S Ct 1890, 1899
[1986]; Lee v Astoria Generating Co., L.P., 13 NY3d at 391, 892 NYS2d at 299). The Supreme Court
has “observed repeatedly that pre-emption is ordinarily not to be implied absent an actual conflict”
(English v General Elec. Co., 496 US 72,90, 110 S Ct 2270, 2281 [1990]; see Cipollone v Liggett
Group, Inc., 505 US 504, 112 S Ct 2608 [1992]). “The mere fact of tension between federal and state
law is generally not enough to establish an obstacle supporting preemption, particularly when the state
law involves the exercise of traditional police power” (Madeira v Affordable Hous. Found., Inc., 469
F3d 219, 241 [2d Cir 2006] [internal quotation marks omitted]).

It is well established that “the States traditionally have had great latitude under their police
powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons”
(Medtronic, Inc. v Lokr, 518 US 470, 475,116 S Ct 2240, 2245 [1996]; see Balbuena v IDR Realty
LLC. 6 NY3d 338, 812 NYS2d 416; Madeira v Affordable Hous. Found., Inc., 469 F3d at 241). The
protéction of consumers against deceptive business practices is one area traditionally regulated by the
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states (see California v ARC Am. Corp., 490 US 93, 109 S Ct 1661 [1989]). With regard to a conflict
preemption analysis, the United States Supreme Court dictates that if Congress has legislated in a field
traditionally occupied by the states, courts must “start with the assumption that the historic police
powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest
purpose of Congress” (id. at 101, 109 S Ct at 1665; Lee v Astoria Generating Co., L.P., 13 NY3d at
391, 892 NYS2d at 299). Therefore, a strong “presumption against preemption applies in consumer
protection cases” (In re Ford Fusion & C-Max Fuel Econ. Litig., 2015 WL 7018369, *25 [SD NY
2015)).

Here, the question before the court is whether New York’s consumer protection laws and
traditional tort principals pose an obstacle to the FDA’s regulation of prescription drug promotion and
advertising or make it impossible for the manufacturer defendants herein to comply with those
regulations as a matter of law. “The party arguing that federal law preempts a state law bears the burden
of establishing preemption” (id. at *23).

In the 1930s, because of increased concern about the availability of unsafe drugs and fraudulent
marketing of drugs, Congress enacted the FDCA, which authorized the FDA, among other things, to
regulate the prescription drug industry (Wyeth v Levine, 555 US 555, 567, 129 S Ct 1187, 1196 [2009];
Medtronic, Inc. v Lohr, 518 US at 475, 116 S Ct at 2246; Dobbs v Wyeth Pharm., 797 F Supp 2d 1264,
1270 [WD Okla 2011]). The legislation “enlarged the FDA’s powers to protect the public health and
assure the safety, effectiveness, and reliability of drugs” (Wyeth v Levine, 555 US at 567, 129 S Ct at
1195-1196). It required manufacturers to submit a new drug application—including proposed labeling—to
the FDA for review prior to distribution of the drug, and the FDA could reject the application if it
determined that the drug was not safe for use as labeled (id.). Under the FDCA, a drug’s labeling is
construed broadly, and includes “any article that supplements or explains the product even if the article
is not physically attached to it” (Sandoval v PharmaCare US, Inc., 2018 WL 1633011, *2 [9th Cir
2018] [internal quotation marks omitted]; see 21 USC § 321 [m]). Labeling also includes descriptions
of a drug in brochures and through media, and references published for use by medical practitioners,
which contain drug information supplied by the manufacturer, packer, or distributor of the drug (21 CFR
§ 202.1 [1] [2]). Thus, in many respects, opioid medication marketing and advertising materials perform
the function of labeling (see Kordel v United States, 335 US 345,350, 69 S Ct 106, 110 [1948];
Sandoval v PharmaCare US, Inc., 2018 WL 1633011). The FDA, however, generally does not review
unbranded promotional materials, i.e., materials that promote the use of a type of drug but do not
identify any particular drug by name (see City of Chicago v Purdue Pharma L.P., 2015 WL 2208423,
*2 [ND I11 2015]).

FDA regulation provides that a manufacturer must seek approval from the FDA prior to making
any change to its drug labeling by submitting a supplemental application for review; however, the FDA
permits pre-approved changes by the manufacturer under certain circumstances (21 CFR § 314.70 [c];
Wyeth v Levine, 555 US at 567, 129 S Ct at 1189; Dobbs v Wyeth Pharm., 797 F Supp at 1270).
Pursuant to the “changes being effected” (CBE) regulation, a manufacturer is permitted to make a label
change where the change is needed “to add or strengthen a contraindication, warning, [or] precaution . . .
or to add or strengthen an instruction about dosage and administration that is intended to increase the
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safe use of the drug product” (PLIVA, Inc. v Mensing, 564 US 604, 614, 131 S Ct 2567, 2575 [2011]
[internal quotation marks omitted]; Dobbs v Wyeth Pharm., 797 F Supp at 1270). In the spirit of the
FDCA to promote the safety, effectiveness, and reliability of drugs, Congress made it clear that despite
FDA oversight, manufacturers were “responsible for updating their labels” at all times (Wyeth v Levine,
555 US at 567, 129 S Ct at 1195-1196; see Sullivan v Aventis, Inc., 2015 WL 4879112 [SD NY 2015]).
“[T]he manufacturer is charged ‘both with crafting an adequate label and with ensuring that its warnings
remain adequate as long as the drug is on the market’ ” (Utts v Bristol-Myers Squibb Co., 251 F Supp 3d
644, 659 [SD NY 2017], quoting Wyeth v Levine, 555 US at 571, 129 S Ct at 1197). Notwithstanding
those obligations, if a manufacturer can show clear evidence that the FDA would not have approved a
labeling change, the CBE exception does not apply (id.). Additionally, labeling changes pursuant to the
CBE regulation may only be made on the basis of “newly acquired information” (Utts v Bristol-Myers
Squibb Co., 226 F Supp 3d 166, 177 [SD NY 2016]; see 21 CFR § 314.70 [c] [6] [iii]). Ifa claim
against a manufacturer “addresses newly acquired information and addresses a design or labeling change
that a manufacturer may unilaterally make without FDA approval, then there may be no preemption of
the state law claim” (id. at 182; see Wyeth v Levine, 555 US 569, 129 S Ct 1197; Utts v Bristol-Myers
Squibb Co., 251 F Supp 3d 644).

The manufacturer defendants challenge the plaintiffs’ claims on the ground that the plaintiffs
seek to require such defendants to change the FDA-approved indications for their opioid medications.
The manufacturer defendants assert that central to the plaintiffs’ complaint are the allegations that such
defendants fraudulently and improperly promoted opioids to treat chronic pain, and that such defendants
failed to disclose that there was no evidence to support the long-term use of opioids. They contend that
the plaintiffs’ allegations go against the findings of the FDA, and that the FDA did not require them to
make such disclosures. The manufacturer defendants further argue that the plaintiffs cannot show the
existence of newly acquired information that would have required them to make unilateral changes to
their product labeling.

There is no dispute that in the late 1980s and early 1990s, the FDA approved the prescription
opioid medications at issue to treat chronic pain. FDA-approved labeling for these medications warned
medical professionals and consumers about some of the risks associated with opioid use, and drug
manufacturers provided educational materials to medical professionals on treatment guidelines.
Nevertheless, the FDA’s approval of opioids for consumption by the general public does not mean that
states, and specifically, the plaintiffs herein, may not seek to protect their residents from the unlawful
activities of defendants concerning those drugs (see Yugler v Pharmacia & Upjohn Co., 2001 WL
36387743 [Sup Ct, NY County 2001]; see generally English v General Elec. Co., 496 US 72,87, 110 S
Ct 2270 [1990] [“the mere existence of a federal regulatory or enforcement scheme . . . does not by itself
imply pre-emption of state remedies”]). “[M]anufacturers have superior access to information about
their drugs, especially in the postmarketing phase as new risks emerge. State tort suits uncover unknown
drug hazards and provide incentives for drug manufacturers to disclose safety risks promptly” (Wyeth v
Levine, 555 US at 578-579, 129 S Ct at 1202).

On the face of the complaint, it does not appear that the plaintiffs seek to compel the
manufacturer defendants to stop selling their medications (see Mutual Pharm. Co. v Bartlett, 570 US
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472, 133 S Ct 2466 [2013]), nor do the plaintiffs seek to challenge the FDA’s approval of their products
(see Buckman Co. v Plaintiffs’ Legal Comm., 531 US 341,121 S Ct 1012 [2001]; In re Celexa &
Lexapro Mktg. & Sales Practices Litig., 779 F3d 34, 36 [1st Cir 2015]) or to enforce FDA regulations
(see PDK Labs, Inc. v Friedlander, 103 F3d 1105 [2d Cir 1997]; In re Testosterone Replacement
Therapy Prod. Liab. Litig. Coordinated Pretrial Proceedings, 2017 WL 1836443, *7 [ND Ill 2017]).
The plaintiffs claim that the manufacturer defendants’ business practices in promoting, advertising, and
marketing their FDA-approved opioids have run afoul of New York law and traditional tort principals,
and that they should be held liable.

The plaintiffs allege that when promoting prescription opioids, the manufacturer defendants
made representations that were not supported by scientific studies, thus preventing clinicians and
consumers from making informed decisions about whether to prescribe or to use opioids as a primary
form of chronic pain treatment, that they used marketing strategies to evade consumer protection laws,
and that they used front groups or third parties to promote opioids as superior pain relief medication
through unbranded materials. The plaintiffs do not demand that the manufacturer defendants remove
their products from the market as the defendants seem to suggest. Instead, the plaintiffs’ claims are
predicated “on a more general obligation—the duty not to deceive” their residents (Cipollone v Liggett
Group, Inc., 505 US 504, 528-529, 112 S Ct 2608, 2624 [1992); see In re Ford Fusion & C-Max Fuel
Econ. Litig., 2015 WL 7018369). As previously indicated, FDA approval of drug labeling does not
necessarily mean that the FDA has authorized the manufacturer’s marketing practices (see generally
Kramer v Bausch & Lomb, Inc., 264 AD2d 596, 695 NYS2d 553 [1st Dept 1999]; City of Chicago v
Purdue Pharma L.P., 2015 WL 2208423, *2 [ND II1 2015]). The manufacturer defendants have failed
to show that the FDA has approved their means, methods, and/or the content of their drug promotion to
warrant a finding that the plaintiffs’ claims are preempted by virtue of the FDA’s approval of their drug.

With respect to information contained in the manufacturer defendants’ drug labels, particularly
conceming addiction and the long-term use of opioids, it is certainly a closer call whether preemption
applies. The court finds that the plaintiffs’ claims are not preempted under the circumstances.

There are two stages to the preemption inquiry before the court. The plaintiffs herein must show
that newly acquired information exists such that the manufacturer could unilaterally change its label in
accordance with the CBE regulation, and if the plaintiff can prove the existence of newly acquired
information, “the manufacturer may [] establish an impossibility preemption defense by presenting clear
evidence that the FDA would have exercised its authority to reject the labeling change” (Utts v
Bristol-Myers Squibb Co., 251 F Supp 3d 644, 672 [internal quotation marks omitted]). The plaintiffs
allege that the manufacturer defendants acquired new information concerning addiction and the long-
term use of opioids, which, if acted upon, would have strengthened instruction about dosing and
administration of the drugs, yet defendants continued to market their products without disclosing such
information to consumers or marketed their drugs by making statements that were contrary to the newly
acquired information (see Wyeth v Levine, 555 US at 578-579, 129 S Ct at 1202; ¢f Utts v
Bristol-Myers Squibb Co., 251 F Supp 3d 644, 672). The plaintiffs cite many studies that were
conducted subsequent to the FDA’s approval of the medications—studies that the manufacturer
defendants allegedly knew about-which contradict such defendants’ promotional statements and
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materials. The plaintiffs also allege numerous instances where the manufacturer defendants suppressed
or indirectly attempted to suppress information about the effects of their drugs that was contrary to their
promotional statements. The court finds that at this stage of the proceedings the plaintiffs have satisfied
their pleading burden with regard to newly acquired information (see CPLR 3211).

The manufacturer defendants further argue that the FDA has addressed the claims that plaintiffs
now advance, and their marketing is consistent with FDA-approved labeling; therefore, preemption
applies. In July 2012, Physicians for Responsible Opioid Prescribing (PROP), a coalition of concerned
doctors, filed a citizen petition requesting that the FDA change some indications for opioid medications.
PROP stated that clinicians were under the false impression that chronic opioid therapy was an evidence-
based treatment for non-cancer pain, and asked the FDA to prohibit manufacturers from marketing
opioids for conditions for which the use of opioids had not been proven safe and effective. In 2013, the
FDA responded to the petition, granting it in part and rejecting it in part. Recognizing the grave risks
associated with opioid use, the FDA required opioid manufacturers to include in their drug labels a
warning that opioids should be used only when alternative treatments were inadequate. The FDA
declined to recommend a daily maximum dose or the maximum duration of opioid treatment, and stated
that more controlled studies were needed concerning long-term use of opioids. The agency
acknowledged that high rates of addiction were concerning, and it ordered opioid manufacturers to
conduct post-approval studies on the long-term use of the medications.

In Wyeth, the United States Supreme Court articulated that “absent clear evidence that the FDA
would not have approved a change to [the drug’s] label” a court cannot conclude that it was impossible
for the drug manufacturer to comply with both federal and state requirements (Wyeth v Levine, 555 US
at 571, 129 S Ct at 1198). Citing Cerveny v Aventis, Inc. (855 F3d 1091, 1105 [10th Cir 2017]), the
manufacturer defendants argue that the FDA’s rejection of the PROP citizen petition constitutes “clear
evidence” that the FDA would have rejected a labeling change concerning the long-term use of opioids,
the concept of pseudoaddiction (a preoccupation with achieving adequate pain relief that leads to higher
consumption levels of opioids), and addiction withdrawal. By way of background, in Cerveny, the
Tenth Circuit held that the FDA’s rejection of a citizen petition, which made “arguments virtually
identical” to the plaintiffs’ claims, was clear evidence that the FDA would have rejected the plaintiffs’
proposed change to a drug label (Cerveny v Aventis, Inc., 855 F3d at 1105). The plaintiffs in that case
admitted that their claims were “based on the same theories and scientific evidence presented in [the]
citizen petition” (id. at 1101).

“[W]hen considering a preemption argument in the context of a motion to dismiss, the factual
allegations relevant to preemption must be viewed in the light most favorable to the plaintiff. A [] court
may find a claim preempted only if the facts alleged in the complaint do not plausibly give rise to a
claim that is not preempted” (Utts v Bristol-Myers Squibb Co., 251 F Supp 3d at 672 [internal quotation
marks omitted]). The plaintiffs in this action allege that the manufacturer defendants made presentations
to medical professionals and others about the efficacies of long-term use of opioids as though those
statements were supported by substantial evidence. However, the manufacturer defendants acknowledge
that the FDA found that there was an absence of well-controlled studies of opioid use longer than 12
weeks. The plaintiffs also allege that the manufacturer defendants knew about the addictive effects of
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opioids many years before the FDA’s 2013 response to the PROP petition, but minimized those effects
when promoting, marketing, and advertising the drugs. For example, the plaintiffs allege that the
manufacturer defendants used the concept of pseudoaddiction as an excuse to encourage medical
professionals to prescribe more or higher doses of opioids despite knowledge of the high risk of abuse.
The manufacturer defendants allegedly distributed treatment guidelines to professionals, which indicated
that a clinicians’ firs¢ response to treating pseudoaddiction was to increase dosing although other
adequate treatment options were available. Additionally, unlike the plaintiffs in Cerveny, the plaintifts’
allegations here are not based upon the same theories and scientific evidence presented in the PROP
petition (see Cerveny v Aventis, Inc., 855 F3d at 1101). The plaintiffs herein make allegations
concerning the defendants’ business practices.

Moreover, the court concludes that, under the circumstances, the FDA’s “less-than-definitive
determination” concerning PROP’s request for maximum dosage and treatment duration does not meet
the Wyeth standard of clear evidence (see Amos v Biogen Idec Inc., 249 F Supp 3d 690, 699 [WD NY
2017] [“the Court compares the evidence presented with the evidence in Wyeth, to determine whether it
is more or less compelling™]). In its response to PROP, the FDA stated that the petitioners did not
present sufficient evidence to support their recommendations concerning the long-term use of opioids.
However, in light of the concerning high rates of addiction, the FDA requested “further exploration” of
the issues. Inasmuch as “manufacturers have superior access to information about their drugs, especially
in the postmarketing phase as new risks emerge” this court cannot conclude as a matter of law that the
agency would have rejected proposals from the drug manufacturers to change their labeling, which in
effect would have strengthened dosing instruction and administration of the drugs (Wyeth v Levine, 555
US at 578-579, 129 S Ct at 1202; In re Testosterone Replacement Therapy Prod. Liab. Litig.
Coordinated Pretrial Proceedings, 2017 WL 1836443, *7). Accordingly, the court finds that the
plaintiffs’ state-law claims do not make it impossible for the manufacturer defendants to comply with the
FDA'’s regulations; therefore, the manufacturer defendants’ application to dismiss those claims on
federal preemption grounds is denied (see CPLR 3211 [a] [7]; Wyeth v Levine, 555 US 555, 129 S Ct
1187; Sullivan v Aventis, Inc., 2015 WL 4879112; see generally Feinberg v Colgate Palmolive Co., 34
Misc 3d 1243[A], 950 NYS2d 608 [Sup Ct, NY County 2012]).

Municipal Cost Recoverv Rule

The manufacturer defendants” argument that the complaint does not allege a cognizable injury,
i.e., that the plaintiffs are barred under the municipal cost recovery rule from recovering the costs of
governmental services incurred in connection with the opioid crisis, is rejected. The municipal cost
recovery rule, also known as the free public services doctrine, precludes municipalities from recovering
as damages from a tortfeasor the cost of public services, such as police and fire protection, required as a
consequence of an accident or emergency (see Koch v Consolidated Edison Co. of N.Y., 62 NY2d 548,
560, 479 NYS2d 163 [1984]; Austin v City of Buffalo, 182 AD2d 1143, 586 NYS2d 841 [4th Dept
1992]; City of Buffalo v Wilson, 179 AD2d 1079, 580 NYS2d 679 [4th Dept 1992]; see also e.g.
County of Erie, New York v Colgan Air, Inc., 711 F3d 147 [2d Cir 2013); City of Flagstaff v Atchison,
Topeka & Santa Fe Ry. Co., 719 F2d 322 [9th Cir 1983]). In Koch, the Court of Appeals held that New
York City could not recover as damages from Consolidated Edison the costs it incurred “for wages,
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salaries, overtime and other benefits of police, fire, sanitation and hospital personnel from whom
services (in addition to those which would normally have been rendered) were required” as a
consequence of a 25-hour blackout caused by the company’s gross negligence, holding “[t]he general
rule is that public expenditures made in the performance of governmental functions are not recoverable”
(Koch v Consolidated Edison Co. of N. Y., 62 NY2d at 560, 479 NYS2d at 170). And in City of
Flagstaff, a seminal case for the municipal cost recovery rule, the Court of Appeals held that the cost of
providing police, fire and emergency services “from fire or safety hazards is to be borne by the public as
a whole, not assessed against the tortfeasor whose negligence creates the need for the services,”
reasoning that a rule allocating such expenses to the tortfeasor who caused an accident or other public
emergency would upset “[e]xpectations of individuals and businesses, as well as their insurers,” and that
the legislature, not the court, is the appropriate forum in which to address whether the costs related to
public emergencies should be shifted to the responsible party (City of Flagstaff v Atchison, Topeka &
Santa Fe Ry. Co., 917 F2d at 323-324). The municipal cost recovery rule, however, does not bar a
cause of action for public nuisance (see County of Erie, New York v Colgan Air, Inc., 711 F3d 147; see
also State of New York v Schenectady Chems., 117 Misc 2d 960, 459 NYS2d 971 [Sup Ct, Rensselaer
County 1983]), and an exception exists permitting recovery for public expenses authorized by statute or
regulation (Kech v Consolidated Edison Co. of N.Y., 62 NY2d at 561, 479 NYS2d at 170).

Here, the plaintiffs allege, among other things, they were harmed by having to pay the costs of
prescription opioid therapy for employees and Medicaid beneficiaries complaining of chronic, non-
cancer pain when such treatment was not medically necessary or reasonably required, and that, but for
the misrepresentations made by the manufacturer defendants about the benefits and risks of long-term
prescription opioid therapy, they would not have approved payment for such therapy. Moreover, a
review of the current state of the law revealed no case law supporting the manufacturer defendants’
contention that such rule bars recovery for municipal expenses incurred, not by reason of an accident or
an emergency situation necessitating “the normal provision of police, fire and emergency services” (City
of Flagstaff v Atchison, Topeka & Santa Fe Ry. Co., 719 F2d at 324), but to remedy public harm
caused by an intentional, persistent course of deceptive conduct. The manufacturer defendants’
argument that, despite allegations they designed and implemented materially deceptive marketing
campaigns to mislead the public and prescribers about the risks and benefits of prescription opioids, the
municipal cost recovery rule forecloses the plaintiffs from recovering the costs for services to treat
residents suffering from prescription opioid abuse, addiction or overdose, or for the increased costs of
programs implemented to stem prescription opioid-related criminal activities, if accepted, would distort
the doctrine beyond recognition.

Statute of Limitations

The manufacturer defendants also jointly contend that all of the plaintiffs’ causes of action must
be dismissed to the extent that they are predicated upon acts or omissions occurring outside the relevant
limitations period, i.e., six years for the causes of action based in common-law fraud and unjust
enrichment, and three years for the remaining causes of action. The manufacturer defendants further
contend that the plaintiffs cannot rely on the two-year discovery period for assertion of a cause of action
in fraud, because the allegations in the complaint confirm that they could have discovered the alleged
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fraud from information publicly available well before August 31, 2014, and because the plaintiffs cannot
demonstrate that they were unable to discover information pertaining to the prescriptions underlying
their claims prior to that date.

Cephalon separately contends that, even if the six-year limitations period applied to all of the
plaintiffs’ claims, the plaintiffs failed to allege a single fraudulent act or omission on its part occutring
after August 2010. Moreover, as the plaintiffs acknowledge that the false statements which they
attribute to Cephalon were “available nationally” and “cited widely,” and that the risks associated with
opioids were clear as early as the 1970s and 1980s, the plaintiffs cannot rely on the two-year discovery
period for assertion of a cause of action in fraud.

Purdue separately contends that OxyContin has only been sold in its current “reformulated,”
“abuse-deterrent” form since 2010-more than six years prior to the commencement of this action—and
that the majority of statements attributed to it in the complaint are either undated or were made well
outside the six-year statute of limitations.

Actavis separately contends that there are but a scant few paragraphs in the complaint containing
allegations that plausibly fit within either of relevant three- or six-year limitations periods, and that even
those allegations amount to little more than general observations describing lawful conduct, e.g., what
Actavis spent on advertising.

The plaintiffs counter that their causes of action are timely, whether because they did not accrue
until the plaintiffs either suffered injury or discovered the wrong, or by application of the “continuing
wrong” doctrine, which serves to toll the running of a period of limitations to the date on which the last
wrongful act is committed, or because the facts alleged in the complaint serve to toll the statute of
limitations based on fraudulent concealment. As to Cephalon, the plaintiffs contend that the complaint
does, in fact, allege statements made by or attributable to Cephalon that were made after 2010;
additionally, to the extent the complaint alleges misrepresentations in written publications, the plaintiffs
claim the date that those statements were first published is not determinative for statute of limitations
purposes, as those materials continued to circulate and be relied on long after they were initially
introduced. As to Purdue, the plaintiffs note that not all of their allegations relating to that manufacturer
pertain to OxyContin. According to the plaintiffs, not only did Purdue deceptively promote its branded
opioids but, through its direct marketing and unbranded materials, it also misrepresented the benefits and
dangers of opioids generally.

“To dismiss a cause of action pursuant to CPLR 3211 (a) (5) on the ground that it is barred by the
statute of limitations, a defendant bears the initial burden of establishing prima facie that the time in
which to sue has expired. Only if such prima facie showing is made will the burden then shift to the
plaintiff to aver evidentiary facts establishing that the case falls within an exception to the statute of
limitations. In order to make a prima facie showing, the defendant must establish, inter alia, when the
plaintiff’s cause of action accrued” (Swift v New York Med, Coll., 25 AD3d 686, 687, 808 NYS2d 731,
732-733 [2d Dept 2006] [internal citations and quotation marks omitted]; accord Pace v Raisman &
Assoc., Esgs., LLP, 95 AD3d 1185, 945 NYS2d 118 [2d Dept 2012)).
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“In general, a cause of action accrues, triggering commencement of the limitations period, when
all of the factual circumstances necessary to establish a right of action have occurred, so that the plaintiff
would be entitled to relief” (Gaidon v Guardian Life Ins. Co. of Am., 96 NY2d 201, 210, 727 NYS2d
30, 35 [2001]). While a claim for breach of contract accrues on the date of the breach, irrespective of the
plaintiff’s awareness of the breach (Ely-Cruikshank Co. v Bank of Montreal, 81 NY2d 399, 599
NYS2d 501 [1993]), a tort claim accrues only when it becomes enforceable, that is, when all the
elements of the tort can be truthfully alleged in the complaint (Krones, Inc. v AVX Corp., 81 NY2d 90,
595 NYS2d 931 [1993]). When damage is an essential element of the tort, the claim is not enforceable
until damages are sustained (Kronos, Inc. v AVX Corp., 81 NY2d 90, 595 NYS2d 931). In an action to
recover for a liability created or imposed by statute, the statutory language determines the elements of
the claim which must exist before the action accrues (Matter of Motor Veh. Acc. Indem. Corp. v Aetna
Cus. & Sur. Co., 839 NY2d 214, 652 NYS2d 584 [1996]).

Here, it is evident that injury is an essential element of no fewer than four of the causes of action
pleaded. To state a cause of action for deceptive acts and practices under General Business Law § 349,
the plaintiffs were required to allege that the defendants engaged in consumer-oriented acts or practices
that are “deceptive or misleading in a material way and that plaintiff has been injured by reason thereof”
(Oswego Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85 NY2d 20, 25, 623 NYS2d
529, 532 [1995]). Similarly, a cause of action for false advertising pursuant to General Business Law §
350 is stated so long as it is pleaded that “the advertisement (1) had an impact on consumers at large, (2)
was deceptive or misleading in a material way, and (3) resulted in injury” (Andre Strishak & Assoc. v
Hewlett Packard Co., 300 AD2d 608, 609, 752 NYS2d 400, 403 [2d Dept 2002]). The elements of a
cause of action sounding in fraud are a material misrepresentation of an existing fact, made with
knowledge of the falsity, an intent to induce reliance thereon, justifiable reliance upon the
misrepresentation, and damages (Introna v Huntington Learning Ctrs., 78 AD3d 896, 911 NYS2d 442
[2d Dept 2010]); thus, a cause of action for fraud cannot accrue until every element of the claim,
including injury, can truthfully be alleged (Carbon Capital Mgt., LLC v American Express Co., 88
AD3d 933,932 NYS2d 488 [2d Dept 2011]). And a cause of action sounding in negligence likewise
accrues as soon as the claim becomes enforceable, that is, on the earliest date upon which the claimed
negligence causes a plaintiff to sustain damages (see Brooks v AXA Advisors, 104 AD3d 1178, 961
NYS2d 648 [4th Dept], Iv denied 21 NY3d 858, 970 NYS2d 748 [2013]).

As to those causes of action, the manufacturer defendants have not identified any relevant date of
injury but, rather, contend only that the acts and omissions on which they are based did not take place
within the applicable limitations periods. Consequently, as it has not been established when any of those
causes of action accrued, it cannot be said at this juncture that any of them is untimely—except to note,
even assuming the applicability of the “continuing wrong” doctrine (see gernerally Affordable Hous.
Assoc., Inc. v Town of Brookhaven, 150 AD3d 800, 54 NYS3d 122 [2d Dept 2017]), that the plaintiffs
may recover monetary damages only to the extent that they were sustained within the applicable
limitations period immediately preceding the commencement of this action (see State of New York v
Schenectady Chems., 103 AD2d 33, 479 NYS2d 1010 [3d Dept 1984]; Kearney v Atlantic Cement Co.,
33 AD2d 848, 306 NYS2d 45 [3d Dept 1969]). And while some recovery of damages may be time-
barred, dismissal-even partial dismissal—is not appropriate at this juncture, as the court is not yet able to
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determine the precise nature and timing of the plaintiffs’ respective claims (see Airco Alloys Div. v
Niagara Mohawk Power Corp., 76 AD2d 68, 430 NYS2d 179 [4th Dept 1980]).

The manufacturer defendants have likewise failed to show that the cause of action alleging public
nuisance is untimely. The rule with respect to nuisance or other continuing wrongs is that the action
accrues anew on each day of the wrong, so that the right to maintain the cause of action continues as
long as the nuisance exists (4irco Alloys Div. v Niagara Mohawk Power Corp., 76 AD2d 68, 430
NYS2d 179; 17A Carmody-Wait 2d § 107:95). Here, the plaintiffs have alleged a continuing wrong,
perpetrated by all the defendants, involving deceptive marketing practices that began over a decade ago
and that have continued up to the time of commencement of this action. That such a nuisance may have
existed for more than three years, then, does not bar the cause of action; as before, however, the court
notes that damages are recoverable only to the extent they were sustained during the three years prior to
the commencement of the action (CPLR 214; State of New York v Schenectady Chems., 103 AD2d 33,
479 NYS2d 1010; Kearney v Atlantic Cement Co., 33 AD2d 848, 306 NYS2d 45).

As to the cause of action pleaded under Social Services Law § 145-b, the analysis differs but the
result is essentially the same. First, as to the applicable limitations period, the court notes that although
fraud is a component of Social Services Law § 145-b, the remedy contemplated by the statute is at once
broader and narrower than that in fraud; it serves not only to create a right on behalf of local social
services districts and the State to sue for damages in cases of fraud and misrepresentation in connection
with Medicaid reimbursement but also to provide a financial deterrent in the form of treble damages in
order to curb such abuses (Legislative Mem, McKinney’s Session Laws of NY at 1686-1687). Since this
remedy did not exist at common law, the three-year statute of limitations for statutory causes of action
applies (CPLR 214 [2]; see Gaidon v Guardian Life Ins. Co. of Am., 96 NY2d 201, 727 NYS2d 30).
Second, as to date of accrual, it is clear that in an action to recover for a liability created or imposed by
statute, the statutory language determines the elements of the claim which must exist before the action
accrues (Matter of Motor Veh. Acc. Indem. Corp. v Aetna Cas. & Sur. Co., 89 NY2d 214, ,652 NYS2d
584). Since it is unlawful under Social Services Law § 145-b even to attempt to obtain Medicaid
reimbursement by fraudulent means, it is conceivable that a violation of the statute may occur without a
plaintiff having sustained actual damages, in which case the statute provides for civil damages in the
amount of $5,000.00, Thus, damages is not an element of the cause of action, and the manufacturer
defendants are correct in asserting both that the three-year limitations period began to run upon the
occurrence of the alleged misconduct, and that the plaintiffs may not recover damages based on alleged
acts or omissions occurring more than three years prior to the commencement of this action. Since it is
pleaded, however, that the fraudulent conduct underlying the cause of action continued up to the time
that this action was commenced, and the manufacturer defendants having failed to demonstrate an earlier
accrual date, the court will not dismiss it as time-barred.

Nor has it been demonstrated that the cause of action sounding in unjust enrichment is untimely.
The plaintiffs allege, in relevant part, that the manufacturer defendants, as an expected and intended
result of deceptive conduct intended to mislead the plaintiffs as to the risks and benefits of opioid use
and encourage the plaintiffs to pay for long-term opioid prescriptions, were enriched from opioid
purchases made by the plaintiffs and that it would be unjust and inequitable to permit them to enrich
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themselves at the plaintiffs’ expense. While there is no limitations period identified in the CPLR within
which to bring a claim for unjust enrichment, it is recognized that the three-year statute of limitations
governs where, as here, the claim arises from tortious conduct and monetary relief is sought (DiMatteo v
Cosentino, 71 AD3d 1430, 896 NYS2d 778 [4th Dept 2010]; Ingrami v Rovner, 45 AD3d 806, 847
NYS2d 132 [2d Dept 2007]; Lambert v Sklar, 30 AD3d 564, 817 NYS2d 378 [2d Dept 2006]). Itis
also recognized that the claim accrues “upon the occurrence of the wrongful act giving rise to the duty of
restitution” (Ingrami v Rovner, 45 AD3d at 808, 847 NYS2d at 134). Here, as it is alleged that the
wrongful conduct has continued through the time of commencement of this action, the statute of
limitations does not operate as a complete defense to the cause of action as pleaded; as noted previously,
however, damages may be recovered only to the extent the claim is based on conduct occurring within
the three years prior to the commencement of this action.

In so ruling, the court does not reach the question of whether any cause of action is subject to
either the discovery rule for actions based on fraud (CPLR 203 [g]; 213 [8]) or the doctrine of equitable
estoppel.

Res Judicata

Endo’s argument pursuant to CPLR 3211 (a) (5), that the plaintiffs’ claims against it are barred
by an assurance of discontinuance executed in March 2016 concerning its marketing of Opana ER, its
branded version of the semi-synthetic, opioid analgesic oxymorphone, is rejected. It is fundamental that
a final adjudication of a claim on the merits by a court of competent jurisdiction “is conclusive of the
issues of fact and questions of law necessarily decided therein” and precludes relitigation of that claim
by the parties and those in privity with them (Gramatan Home Invs. Corp. v Lopez, 46 NY2d 481, 485,
414 NYS2d 308, 311 [1979); see Parker v Blauvelt Volunteer Fire Co., 93 NY2d 343, 690 NYS2d 478
[1999]; Matter of Hodes v Axelrod, 70 NY2d 364, 520 NYS2d 933 [1987]). The doctrine of res
judicata operates to preclude litigation of all other claims arising out of the same transaction or series of
transactions that could have or should have been raised in the prior proceeding, even if such claims are
based on different theories or seek a different remedy (see O’Brien v City of Syracuse, 54 NY2d 353,
445 NYS2d 687 [1981]; Smith v Russell Sage Coll., 54 NY2d 185, 445 NYS2d 68 [1981]; Lasky v City
of New York, 281 AD2d 598, 722 NYS2d 391 [2d Dept 2001]). Collateral estoppel, a corollary to the
doctrine of res judicata, “precludes a party from relitigating in a subsequent action or proceeding an issue
clearly raised in a prior action or proceeding and decided against that party or those in privity, whether or
not the tribunals or causes of action are the same” (Ryan v New York Tel. Co., 62 NY2d 494, 500, 478
NYS2d 823, 826 [1984]). A party seeking to invoke the benefit of the collateral estoppel doctrine must
demonstrate that the identical issue necessarily was decided in the prior action against the opposing
party, or one in privity with such party, and is decisive of the present action (Bueche! v Bain, 97 NY2d
295, 303-304, 740 NYS2d 252, 257 [2001]; see D’Arata v New York Cent. Mut. Fire Ins. Co., 76
NY2d 659, 563 NYS2d 24 [1990]; Kaufman v Eli Lilly & Co., 65 NY2d 449, 492 NYS2d 584 [1985];
David v State of New York, 157 AD3d 764, 69 NYS3d 110 [2d Dept 2018]). It is noted that, except in
rare circumstances, the defense of estoppel may not be invoked against the state or its political
subdivisions to prevent a governmental body from enforcing the law or discharging its duties as a matter
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of policy (Matter of E.F.S. Ventures Corp. v Foster, 71 NY2d 359, 370, 526 NYS2d 56, 61 [1988];
Matter of Hamptons Hosp. & Med. Ctr. v Moore, 52 NY2d 88, 95, 436 NYS2d 239, 242 [1981]).

Further, Executive Law § 63 (12) authorizes the Attorney General to seek injunctive relief,
restitution, and damages for repeated or persistent fraudulent or illegal acts in conducting business
activities in New York. The Attorney General, however, may forgo litigation when a violation of a state
law is discovered and instead enter into an “assurance of discontinuance of any act or practice in
violation of such law” (Executive Law § 63 [15]).

It is undisputed that the Attorney General commenced an investigation in 2013 into Endo’s
marketing of Opana ER in New York. Years later, after obtaining documentary and testimonial evidence
from Endo, the Attorney General determined that certain “practices, statements and omissions” by Endo
and its employees in connection with the marketing of Opana ER, collectively referred to as the “covered
conduct,” violated General Business Law §§ 349 and 350 and Executive Law § 63 (12). The Attomney
General, in an exercise of his discretion, decided to enter into an assurance of discontinuance with Endo
in lieu of civil litigation. In March 2016, Endo and the Attorney General executed the assurance of
discontinuance, wherein Endo agreed, among other things, not to make certain statements regarding the
addictiveness of Opana ER or opioids, to provide “truthful and balanced summaries of the results of all
Endo-sponsored studies regarding the purported tamper-resistant feature of Reformulated Opana ER,” to
require all authors of articles concerning Endo-sponsored studies to disclose any financial relationships
with Endo, and to “maintain and enhance its program consisting of internal procedures designed to
identify potential abuse, diversion or inappropriate prescribing of opioids.” Endo also agreed to pay
$200,000 as penalties, fees, and costs, and to submit to monitoring by the Office of the Attorney
General. In addition, the assurance states that “[n]othing contained herein shall be construed to deprive
any member or other person or entity of any private right under law or equity,” and that it does not limit
in any way the Attorney General’s power to take actions against Endo for either noncompliance with its
terms or noncompliance with any applicable law as to “with respect to any matters that are not part of the
covered conduct.” Significantly, Endo neither admitted nor denied the Attorney General’s various
findings of unlawful “practices, statements and omissions” under General Business Law §§ 349 and 350
regarding the marketing of Opana ER.

Contrary to the assertions by Endo’s counsel, the March 2016 assurance of discontinuance does
not constitute a stipulation of settlement that is binding on the plaintiffs. The settlement of an action
prior to the entry of judgment operates to finalize the action without regard to the validity of the original
claim, “and the action [is] accordingly considered, in contemplation of law, as if it had never begun”
(Peterson v Forkey, 50 AD2d 774, 775, 376 NYS2d 560, 561-562 [1st Dept 1975); see Ott v Barash,
109 AD2d 254, 491 NYS2d 661 [2d Dept 1985]; see generally Yonkers Fur Dressing Co. v Royal Ins.
Co., 247 NY 435 [1928]). When an action is discontinued, “it is as if it had never been; everything done
in the action is annulled and all prior orders in the case are nullified” (Newman v Newman, 245 AD2d
353, 354, 665 NYS2d 423, 424 [2d Dept 1997]). By contrast, “a stipulation of discontinuance with
prejudice without reservation of right or limitation of the claims disposed of is entitled to preclusive
effect under the doctrine of res judicata” (Liberty Assoc. v Etkin, 69 AD3d 681, 682-683, 893 NYS2d
564, 565 [2d Dept 2010]), and bars future actions between the same parties or those in privity with them
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(Matter of Chiantella v Vishnick, 84 AD3d 797, 798, 922 NYS2d 525, 527 [2d Dept 2011]; Abraham v
Hermitage Ins. Co., 47 AD3d 855, 855, 851 NYS2d 608, 609 [2d Dept 2008]; Matter of State of New
York v Seaport Manor A.C.F., 19 AD3d 609, 610, 797 NYS2d 538, 539 [2d Dept 2005]). Generally, to
establish privity with a party to a prior action, “the connection . . . must be such that the interests of the
nonparty can be said to have been represented in the prior proceeding” (Green v Santa Fe Indus., 70
NY2d 244, 253, 519 NYS2d 793, 796 [1987]). As explained by the Court of Appeals, “those who are
successors to a property interest, those who control an action although not formal parties to it, those
whose interests are represented by a party to the action, and possibly coparties to a prior action™ may be
found to be in privity with a party to a prior action (Watts v Swiss Bank Corp., 27 NY2d 270, 277, 317
NYS2d 315, 320 [1970]).

There is no legal basis for Endo’s argument that the assurance of discontinuance is the equivalent
of a stipulation of discontinuance with prejudice. Clearly, the assurance is an enforceable contract
between the Attorney General and Endo. By its terms, the Attorney General agreed, without litigation,
to resolve the claims that Endo engaged in deceptive consumer practices in violation of General
Business Law §§ 349 and 350 in marketing Opana ER in exchange for Endo altering certain business
practices. In exercising his authority to enter the assurance, however, the Attorney General retained his
right to subsequently commence civil litigation seeking damages, restitution, or injunctive relief against
Endo for conduct violating the assurance (see Executive Law § 63 [15]), as well as for conduct violating
any laws relating to “matters not part of the covered conduct.” It is noted that while evidence of a
violation of an assurance is prima facie evidence of a violation of the applicable law in a subsequent
civil action or proceeding, it only constitutes such evidence in an action or proceeding brought by the
Attomey General (Executive Law § 63 [15]). Moreover, the March 2016 assurance of discontinuance
does not immunize Endo from civil actions for subsequent fraudulent activities within New York (see
UBS Sec. LLC v Highland Capital Mgt., L.P. 86 AD3d 469, 927 NYS2d 59 [1st Dept 2011]; Matter of
State of New York v Seaport Manor A.C.F., 19 AD3d 609, 797 NYS2d 538), or bar the counties from
bringing law or equity claims against it for practices within their respective jurisdictions (see Jane St
Co. v Division of Hous. & Community Renewal, 165 AD2d 758, 560 NYS2d 193 [1st Dept 1990]).
Thus, the doctrine of res judicata does not bar the instant claims against Endo.

Personal Jurisdiction

Actavis contends that the complaint must be dismissed as to Allergan plc because the plaintiffs
failed to serve that entity with process; irrespective of such failure, Actavis claims that Allergan plc,
which is incorporated in the Republic of Ireland, lacks the necessary contacts with New York so as to
permit this court to exercise personal jurisdiction over it. As to the latter point, Actavis alleges that
Allergan plc is a holding company that has a headquarters in Dublin, Ireland and an administrative
headquarters in Parsippany, New Jersey, that it does not manufacture, market, distribute, or sell any
pharmaceutical products, that it is a distinct legal entity that is independent of and operates separately
from the entities whose shares it owns, that it does not finance or control the daily affairs of those
entities, that it has no corporate records on file in New York, that it has not designated an agent for
service of process in New York, that it does not send agents to solicit or conduct business in New York,
and that it has no officers or employees in New York.
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The plaintiffs, for their part, acknowledge that Allergan plc was not served with process, but
contend that service on Actavis, Inc., as a “mere department” of Allergan plc, was sufficient to support
the exercise of jurisdiction over Allergan plc. The plaintiffs also contend that the exercise of personal
jurisdiction over Allergan plc is proper because Actavis, Inc. directed its fraudulent marketing activities
at New York residents, because Allergan plc is the successor-in-interest to Actavis, Inc. and, therefore,
because the jurisdictional contacts of Actavis, Inc. are properly attributable to Allergan pic.

If a defendant challenges the validity of service of a summons and complaint, it is the plaintiff’s
burden to prove, by a preponderance of the evidence, that jurisdiction over the defendant was obtained
by proper service of process (durora Loan Servs. v Gaines, 104 AD3d 885, 962 NYS2d 316 [2d Dept
2013]). Likewise, when a motion is made to dismiss an action for lack of personal jurisdiction, it is the
plaintiff who bears the ultimate burden of proving a basis for such jurisdiction (Carrs v Avce Corp., 124
AD3d 710, 2 NYS3d 533 [2d Dept 2015]).

Here, the court finds that the plaintiffs failed to meet their burden of establishing that jurisdiction
was obtained over Allergan plc by proper service of process. Absent the usual presumption of proper
service arising from the process server’s affidavit (see Wells Fargo Bank, N.A. v Chaplin, 65 AD3d
588, 884 NYS2d 254 [2d Dept 2009]), it was incumbent on the plaintiffs to produce new evidence to
support a finding of jurisdiction. This they failed to do. Although they claim that Actavis, Inc. isa
subsidiary “so dominated” by Allergan plc that service on the former was sufficient to base the exercise
of jurisdiction over the latter (see Low v Bayerische Motoren Werke, AG., 88 AD2d 504, 449 NYS2d
733 [1st Dept 1982}), they cite as evidence of such domination only that “the headquarters of the two are
the same” and that “the corporate officers are the same.” The court finds this evidence insufficient. For
effective service of process on a foreign corporation to be accomplished by delivery to a subsidiary, it
must appear that the subsidiary is a mere department or arm of its corporate parent, such that the two
“are really the same entities in different guises” (Geffen Motors v Chrysler Corp., 54 Misc 2d 403, 404,
283 NYS2d 79, 81 [Sup Ct, Oneida County 1967]).

In order for the subsidiary’s activities to warrant the exercise of jurisdiction over the
parent, the parent’s control over the subsidiary’s activities must be so complete that the
subsidiary is, in fact, merely a department of the parent. A subsidiary will be considered
a mere department only if the foreign parent’s control of the subsidiary is so pervasive
that the corporate separation is more formal than real. Generally, there are four factors
used in determining whether a subsidiary is a mere department of the foreign parent: (1)
common ownership and the presence of an interlocking directorate and executive staff;,
(2) financial dependency of the subsidiary on the parent; (3) the degree to which the
parent interferes in the selection and assignment of the subsidiary’s executive personnel
and fails to observe corporate formalities; and (4) the degree of the parent’s control of the
subsidiary’s marketing and operational policies.

(Porter v LSB Indus., 192 AD2d 205, 213, 600 NYS2d 867, 872-873 [4th Dept 1993] [internal citations
and quotation marks omitted]; accord Delagi v Volkswagenwerk AG of Wolfsburg, Germany, 29 NY2d
426,328 NY2d 653 [1972]). Here, apart from the sharing of corporate headquarters and officers, the
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plaintiffs have not shown, by evidentiary proof, the level of pervasiveness or control necessary to
establish prima facie that Actavis, Inc. was a “mere department” of Allergan plc (¢f Taca Intl. Airlines,
S.A. v Rolls-Royce of England, 15 NY2d 97, 256 NYS2d 129 [1965]). Assuming further, as the
plaintiffs theorize alternatively, that Allergan plc is “simply a successor entity to Actavis, Inc.,” it does
not appear under New York law that a party’s status as a successor-in-interest to a person properly
served will necessarily justify a court’s exercise of personal jurisdiction over that party. Even the federal
courts espousing the plaintiffs’ theory recognize that the court obtains jurisdiction only after the plaintiff
makes a prima facie showing of successor liability (e.g. Leon v Shmukler, 992 F Supp 2d 179 [ED NY
2014]); here the plaintiffs have made no such showing (see generally Schumacher v Richards Shear
Co., 59 NY2d 239, 464 NYS2d 437 [1983]). And while a party may withstand a motion to dismiss by
demonstrating that essential jurisdictional facts “may exist but cannot then be stated” (CPLR 3211 [d]),
here the plaintiffs do not claim that discovery on the issue of personal jurisdiction is necessary (cf. Goel
v Ramachandran, 111 AD3d 783, 975 NYS2d 428 [2d Dept 2013]).

In light of the foregoing analysis, the court need not determine whether, had service been
properly effected, it could exercise general (CPLR 301) or specific (CPLR 302) jurisdiction over
Allergan plc.

The court now turns to an examination of the legal sufficiency of the plaintiffs’ causes of action.

First Cause of Action/General Business Law § 349

General Business Law § 349 (a) provides that it is unlawful to perform “[d]eceptive acts or
practices in the conduct of any business, trade or commerce or in the furnishing of any service in this
state.” Although the statute’s scope is broad, applying to virtually all types of economic activity Karlin
v IVF Am., Inc., 93 NY2d 282, 290, 690 NYS2d 495, 498 [1999]), its application is strictly limited to
deceptive acts or practices leading to consumer transactions in New York (see Goshen v Mutual Life
Ins. Co. of N.Y., 98 NY2d 314, 746 NYS2d 858 [2002]). Enacted in 1970 to protect New York
consumers and to secure “‘an honest market place where trust prevails between buyer and seller
(Oswego Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85 NY2d 20, 24-25, 623
NYS82d 529, 532 [1995], quoting Mem of Governor Rockefeller, 1970 Legis Ann, at 472), the statute
initially was enforceable only by the Attorney General. Subsequently, recognizing that the Attorney
General’s resources only allowed for limited enforcement of the consumer protection provisions of
General Business Law article 22-A, the Legislature amended the statute to allow private plaintiffs to
bring consumer fraud actions (General Business Law § 349 [h]; Blue Cross & Blue Shield of N.J., Inc.
v Philip Morris USA Inc., 3 NY3d 200, 205, 785 NYS2d 399, 402 [2004]; Goshen v Mutual Life Ins.
Co. of N.Y., 98 NY2d 314, 324, 746 NYS2d 858, 863; Karlin v IVF Am., Inc., 93 NY2d 282, 690
NYS2d 495, 499).

1

To state a cause of action under General Business Law § 349, a plaintiff must allege (1) that the
defendant engaged in an act that was directed at consumers, (2) that the act engaged in was materially
deceptive or misleading, and (3) that the plaintiff was injured as a result (Stutman v Chemical Bank, 95
NY2d 24, 29, 709 NYS2d 892, 895 [2000]; Oswege Laborers’ Local 214 Pension Fund v Marine
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Midland Bank, 85 NY2d at 24-25, 623 NYS2d at 532). As to the first element, for pleading purposes,
the claim of consumer-oriented conduct must be premised on allegations of facts sufficient to show the
challenged acts or practices are “directed at the consuming public” (Gaidon v Guardian Life Ins. Co. of
Am., 94 NY2d 330, 343, 704 NYS2d 177, 182 [1999]) or have a broad impact on consumers at large
(see Karlin v IVF Am., Inc., 93 NY2d 282, 690 NYS2d 495; Oswego Laborers’ Local 214 Pension
Fund v Marine Midland Bank, 85 NY2d 20, 623 NYS2d 529). “Consumer-oriented conduct does not
require a repetition or pattern of conduct” (id. at 25, 623 NYS2d at 533; see New York Univ. v
Continental Ins. Co., 87 NY2d 308, 639 NYS2d 283 [1995]). Sufficient consumer-oriented conduct
has been found where a defendant employed “multi-media dissemination of information to the public”
(Karlinv IVF Am., Inc., 93 NY2d at 293, 690 NYS2d at 500), or employed an “extensive marketing
scheme” that had a broad impact on consumers (Gaidon v Guardian Life Ins. Co. of Am., 94 NY2d at
344,704 NYS2d at 182). And though the term “consumers” has been construed to mean those who
purchase goods and services for personal, family or household use (see Benetech, Inc. v Omni Fin.
Group, Inc., 116 AD3d 1190, 984 NYS2d 186 [3d Dept 2014]), courts have recognized the standing of
business entities and business-like entities to sue under General Business Law § 349 for actions and
practices which were “directed at or had a broader impact on consumers at large” and caused them harm
(see Accredited Aides Plus, Inc. v Program Risk Mgt., Inc., 147 AD3d 122, 46 NYS3d 246 [3d Dept
2017]; Pesce Bros., Inc. v Cover Me Ins. Agency of NJ, Inc., 144 AD3d 1120, 43 NYS3d 85 [2d Dept
2016]; North State Autobahn, Inc. v Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96 [2d
Dept 2012]; see also Securitron Magnalock Corp. v Schnabolk, 65 F3d 256, 265 [2d Cir 1995]). “The
critical question [] is whether the matter affects the public interest in New York, not whether the suit is
brought by a consumer” (id. at 265; see North State Autobahn, Inc. v Progressive Ins. Group Co., 102
AD3d 5, 953 NYS2d 96).

As to the second element, a plaintiff must allege the challenged act or practice was “misleading
in a material way” (Stutman v Chemical Bank, 95 NY2d at 29, 709 NYS2d at 895). “In determining
whether a representation or omission is a deceptive act, the test is whether such act is ‘likely to mislead a
reasonable consumer acting reasonably under the circumstances’ (Andre Strishak & Assoc. v Hewlett
Packard Co., 300 AD2d 608, 609, 752 NYS2d 400, 402 [2d Dept 2002], quoting Oswege Laborers’
Local 214 Pension Fund v Marine Midland Bank, 85 NY2d at 26, 623 NYS2d at 533; see Amalfitano
v NBTY, Inc., 128 AD3d 743, 9 NYS3d 372 [2d Dept 2015]). The statutory phrase “deceptive acts or
practices” does not apply to “the mere invention of a scheme or marketing strategy, but [to] the actual
misrepresentation or omission to a consumer” (Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d at 325,
746 NYS2d at 865). Thus, General Business Law § 349 is limited to conduct which undermines a
consumer’s ability “to evaluate his or her market options and to make a free and intelligent choice” in
the marketplace (North State Autobahn, Inc. v Progressive Ins. Group Co., 102 AD3d at 13, 953
NYS2d at 102). And while businesses are not required to guarantee that a consumer has all the relevant
information specific to its particular situation, an omission-based claim under section 349 is appropriate
“where the business alone possesses material information that is relevant to the consumer and fails to
provide this information” (Oswego Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85
NY2d at 26, 623 NYS2d at 533, see Bildstein v Mastercard Intl., Inc., 2005 WL 1324972 [SD NY
2005]). Significantly, while the evidence must show a representation or omission by the offending party
likely to mislead a reasonable consumer acting reasonably under the circumstances, the conduct need not
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rise to the level of common-law fraud to be actionable ( Stutman v Chemical Bank, 95 NY2d at 29, 709
NYS2d at 896; Gaidon v Guardian Life Ins. Co. of Am., 94 NY2d at 343, 704 NYS2d at 182;), and no
proof of intent to defraud by the defendant or justifiable reliance by a consumer is required (see Koch v
Acker, Merrall & Condit Co., 18 NY3d 940, 944 NYS2d 422 [2012]; Small v Lorillard Tobacco Co.,
94 NY2d 43, 698 NYS2d 615 [1999]; Oswego Laborers’ Local 214 Pension Fund v Marine Midland
Bank, 85 NY2d 20, 623 NYS2d 529; Valentine v Quincy Mut. Fire Ins. Co., 123 AD3d 1011, 1
NYS3d 161 [2d Dept 2014]).

As to the third element, a plaintiff is required to allege and prove “actual injury,” though not
necessarily pecuniary harm, to such plaintiff as a result of the defendant’s deceptive act or practice (City
of New York v Smokes-Spirits.Com, Inc., 12 NY3d 616, 623, 883 NYS2d 772 [2009]; Stutman v
Chemical Bank, 95 NY2d at 29, 709 NYS2d at 896; Small v Leriflard Tobacco Co., 94 NY2d at 55-56,
698 NYS2d at 620; Oswego Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85 NY2d at
26, 623 NYS2d at 533; see Wilner v Allstate Ins. Co., 71 AD3d 155, 893 NYS2d 208 [2d Dept 2010]).
A plaintiff need not quantify the amount of harm to the public at large or specify consumers who
suffered pecuniary loss due to the defendant’s alleged deceptive conduct (see North State Autobahn,
Inc. v Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96). The courts, however, have rejected
efforts to expand the scope of General Business Law § 349 to include recovery for derivative or indirect
injuries, finding that a plaintiff asserting such a claim must establish an actual loss or harm that is
separate from the deception (see City of New York v Smokes-Spirits.Com, Inc., 12 NY3d 616, 883
NYS2d 772; North State Autobahn, Inc. v Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96;
Smith v Chase Manhattan Bank, USA, 293 AD2d 598, 741 NYS2d 100 [2d Dept 2002]). Stated
differently, a plaintiff lacks standing to bring an action under General Business Law § 349 if the claimed
loss “arises solely as a result of injuries sustained by another party” (Blue Cross & Blue Shield of N.J.,
Inc. v Philip Morris USA Inc., 3 NY3d 200, 207, 785 NYS2d 399, 404 [2004]). Thus, an insurer or
third-party payor of medical expenditures may not recover derivatively, but must proceed by way of an
equitable subrogation action for injuries allegedly suffered by its insured due to a violation of General
Business Law § 349 (id at 206, 785 NYS2d at 403).

Initially, contrary to the assertions by the manufacturer defendants, the strict pleading
requirements imposed by CPLR 3016 are inapplicable to a cause of action premised on General Business
Law § 349 (see Joannou v Blue Ridge Ins. Co., 289 AD2d 531, 735 NYS2d 786 [2d Dept 2001];
McGill v General Motors Corp., 231 AD2d 449, 647 NYS2d 209 [1st Dept 1996]). Moreover, like its
sister statute General Business Law § 350, General Business Law § 349 is a remedial statute (Blue Cross
& Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3 NY3d at 207, 785 NYS2d at 403; see Morelli v
Weider Nutrition Group, 275 AD2d 607, 712 NYS2d 551 [1st Dept 2000]). Thus, it should be
“liberally construed to carry out the reforms intended and to promote justice” (McKinney’s Cons Laws
of NY, Book 1, Statutes § 321).

The court finds the allegations in the complaint are legally sufficient to state a cause of action
under General Business Law § 349 as against each of the manufacturer defendants. The plaintiffs allege
the manufacturer defendants employed assiduously crafted, multi-pronged marketing strategies that
targeted the general public through websites, print advertisements, and educational materials and
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publications as part of their respective campaigns to change the perception of the risks associated with
prescription opioids and to de-stigmatize and normalize the long-term use of opioids for chronic
nonmalignant pain. According to the complaint, to perpetuate an increase in the amount and dosage of
opioid prescriptions written for patients, and to optimize the market share for their respective products,
the manufacturer defendants also aggressively targeted physicians and other prescribers, essential
conduits in the sale of prescription opioids to the public, by having their sales representatives “detail”
prescribers in face-to-face meetings, by inviting prescribers to attend informational programs, by hiring
“product loyalists” to serve as paid speakers for such programs, and by using data mining to track opioid
prescriptions and reward prolific prescribers of their products. Other alleged marketing strategies
designed to affect physicians’ prescribing practices included advertising in print journals and online,
sponsoring continuing medical education courses, and hiring so-called “key opinion leaders” (KOLs) to
act as consultants and serve as lecturers.

The plaintiffs further allege that the manufacturer defendants’ marketing campaigns included
funding so-called “front groups,” such as the American Pain Foundation and the American Academy of
Pain Medicine, which wrote and disseminated favorable educational materials, published “scientific
literature™ without scientific bases, and created opioid treatment guidelines supporting opioid therapy for
chronic pain. According to the complaint, in addition to providing those groups with substantial
funding, the manufacturer defendants exercised significant influence over the educational programs and
written materials, such as journal articles and treatment guidelines, regarding opioids presented by front
groups and KOLs. Moreover, the plaintiffs allege that the manufacturer defendants sponsored websites
created by front groups and accessible by the public that promoted prescription opioids as a means for
improving patients’ normal daily functions and quality of life. Such allegations are sufficient to plead
consumer-oriented conduct within the scope of General Business Law § 349 (see Gaidon v Guardian
Life Ins. Co. of Am., 94 NY2d 330, 704 NYS2d 177; Karlin v IVF Am., Inc., 93 NY2d 282, 690
NYS2d 495; Oswego Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85 NY2d 20, 623
NYS2d 529; Accredited Aides Plus, Inc. v Program Risk Mgt., Inc., 147 AD3d 122, 46 NYS3d 246 [3d
Dept 2017]). The court rejects the manufacturer defendants’ argument that, as only physicians and other
medical providers can prescribe prescription drugs, misrepresentations concerning the risks and benefits
of opioids made in connection with the their marketing campaigns cannot constitute “consumer-
oriented” conduct under the informed or knowledgeable intermediary doctrine, a defense against a
failure to warn claim (see Martin v Hacker, 83 NY2d 1, 607 NYS2d 598 [1993]; ¢/ Amos v Biogen
Hdec Inc., 28 F Supp 3d 164 [WD NY 2014)).

The plaintiffs also sufficiently allege materially deceptive acts and practices by the manufacturer
defendants that undermined consumers’ ability to assess the benefits and dangers of prescription opioids
and to make informed decisions as to the efficacy and safety of opioid therapy for chronic pain
(see Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d 314, 746 NYS2d 858, Gaidon v Guardian Life
Ins. Co. of Am., 94 NY2d 330, 704 NYS2d 177; Goldman v Simon Prop. Group, Inc., 58 AD3d 208,
869 NYS2d 125 [2d Dept 2008]). Among the numerous allegations of materially deceptive practices set
forth in the complaint are claims that the manufacturer defendants made and disseminated statements
online, in personal presentations, in advertisements, in publications, and in educational materials that
misrepresented the risks of opioid addiction and falsely portrayed prescription opioids as a preferred
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treatment option for chronic pain, in particular by depicting such drugs as appropriate for long-term use
and effective in improving patients’ quality of life and ability to function on a day-to-day basis. The
plaintiffs allege the manufacturer defendants fallaciously promoted the concept of pseudoaddiction to
allay physicians’ and patients’ concerns about the addictiveness of prescription opioids and to de-
stigmatize their use, and deliberately omitted information regarding potential adverse effects, including
abuse and addiction, from promotional publications and presentations. They also allege that the
manufacturer defendants employed front groups and KOLSs to disseminate misleading information
through educational forums, publications and websites that reinforced their marketing messages, and to
deceive the medical community and the public about the effectiveness of opioids in treating chronic
pain, the proper dosing and titration of opioids, and the danger of addiction. In addition, the plaintiffs
allege that the misleading communications by the manufacturer defendants, the front groups, and the
KOLs were made or disseminated within the plaintiff counties or were posted on public websites. The
manufacturer defendants’ argument that the plaintiffs must allege and prove a particular misstatement
led a specific physician to write a particular opioid prescription for a patient is rejected (see generally
North State Autobahn, Inc. v Progressive Ins. Group Co., 102 AD2d 5, 953 NYS2d 96).

Moreover, the plaintiffs adequately allege that the plaintiffs suffered direct injuries as a result of
the manufacturer defendants’ alleged materially deceptive acts or practices (see Goshen v Mutual Life
Ins. Co. of N.Y., 98 NY2d 314, 746 NYS2d 858; North State Autobahn, Inc. v Progressive Ins. Group
Co., 102 AD2d 5, 953 NYS2d 96; see also In re Pharm. Indus. Average Wholesale Price Litig., 2007
WL 1051642 [D Mass 2007]). Contrary to the assertions by the manufacturer defendants, it is
sufficiently alleged that the plaintiffs, as a result of the manufacturer defendants’ deceptive marketing
campaigns regarding opioid effectiveness, misuse and addiction, paid for medications that were not
medically necessary and that would not have been approved for the treatment of chronic, non-cancer
pain if all the relevant facts about such medications had been known by them. The plaintiffs allege, for
example, that they paid for brand-name opioid prescriptions, such as OxyContin, Opana, Nucynta, and
Kadian, for employees covered by county-funded health insurance plans and for residents receiving
Medicaid benefits based on material misrepresentations disseminated by the manufacturer defendants to
the public and the health care community that such products had lower potential for abuse and addiction
based on their supposed “long-acting” or “steady-state” properties, and that they paid for brand-name
prescriptions of “rapid-onset” or short-acting opioids, such as Actiq, Fentora, and Duragesic, based on
material misrepresentations that such medications are safe for treating non-cancer, chronic-pain patients
complaining of “breakthrough” pain episodes (see Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d
314, 746 NYS2d 858; cf Baron v Pfizer, Inc., 42 AD3d 627, 840 NYS2d 445 [3d Dept 2007]).
Similarly, the plaintiffs allege that they paid for prescriptions of OxyContin and Opana based on
Purdue’s and Endo’s misrepresentations that such medications were tamper-resistant or crush-proof and,
therefore, less likely to be abused (see Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d 314, 746
NYS2d 858; ¢f Baron v Pfizer, Inc., 42 AD3d 627, 840 NYS2d 445). It further can be inferred from
the complaint that the plaintiffs, having been deceived by the defendant manufacturers about the risks
associated with long-term prescription opioid use, were injured by having to pay for more prescriptions
than would have otherwise been necessary as patients, particularly county employees and Medicaid
beneficiaries, became addicted to such painkillers (see Wilner v Allstate Ins. Co,, 71 AD3d 155, 893
NYS2d 208 [2d Dept 2010]). In addition, it is alleged that the manufacturer defendants’ deceptive
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marketing campaigns created a public health crisis within the plaintiff counties, leading to substantial
increases in opioid addiction, abuse, overdose and death among residents, and that such crisis has forced
the plaintiffs to allocate substantial resources to implement measures to reduce opioid abuse and opioid-
related crimes, and to combat opioid addiction and overdoses with medications, such as naltrexone,
naloxone, and buprenorphine, and with treatment programs. Thus, the plaintiffs here are not simply
seeking to recoup medical and drug costs incurred by their employees and Medicaid beneficiaries (¢
Blue Cross & Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3 NY3d 200, 785 NYS2d 399).

Second Cause of Action/General Business Law § 350

Having a scope as broad as that of General Business Law § 349 (Karlin v IVF Am., Inc., 93
NY2d at 290, 690 NYS2d at 498), the statute defines false advertising as “advertising, including
labeling, of a commodity” which is “misleading in a material tespect.” As with a General Business Law
§ 349 claim, a plaintiff asserting a claim under this statute must establish that the alleged false
advertisement had an impact on consumers at large, was deceptive or misleading in a material way, and
caused injury (Andre Strishak & Assoc. v Hewlett Packard Co., 300 AD2d at 609, 752 NYS2d at 402;
Scott v Bell Atl. Corp., 282 AD2d 180, 183-184, 726 NYS2d 60, 63 [1st Dept 2001], Iv granted in part,
dismissed in part 97 NY2d 698, 739 NYS2d 95, mod 98 NY2d 314, 747 NYS2d 858 [2002]). General
Business Law § 350-a (1) provides that, in determining whether advertising is misleading, “there shall be
taken into account (among other things) not only representations made by statement, word, design,
device, sound or any combination thereof, but also the extent to which the advertising fails to reveal
[material facts] in the light of such representations with respect to the commodity . . . to which the
advertising relates under the conditions prescribed in said advertisement, or under such conditions as are
customary or usual.” The defendant’s conduct need not rise to the level of a fraud to be actionable
(Matter of People v Applied Card Sys., Inc., 27 AD3d 104, 107, 805 NYS2d 175, 178 [3d Dept 2005]).
Further, a claim of false advertising must be premised on an advertisement published within the state
that “is likely to mislead a reasonable consumer acting reasonably under the circumstances” (Oswego
Laborers’ Local 214 Pension Fund v Marine Midland Bank, 85 NY2d at 26, 623 NYS2d at 533).
Reliance by the plaintiff on an advertisement is not a required element of a General Business Law § 350
claim (Koch v Acker, Merrall & Condit Co., 18 NY3d 940, 941, 944 NYS2d 452, 453 [2012]; Goshen
v Mutual Life Ins. Co. of N.Y., 98 NY2d at 324 n. 1, 746 NYS2d 858, 865; but see Pesce Bros., Inc. v
Cover Me Ins. Agency of NJ, Inc., 144 AD3d 1120, 43 NYS3d 85); rather, the plaintiff must show the
false advertisement caused it to suffer injury or loss (cf Stutman v Chemical Bank, 95 NY2d 24, 709
NYS2d 892).

Here, the plaintiffs sufficiently allege that the manufacturer defendants, through branded and
unbranded print advertisements, public websites, and patient education materials, as well as through one-
on-one contacts between sales representatives and physicians, made materially misleading statements
regarding the benefits of prescription opioid therapy for chronic pain and the risks associated with opioid
use, particularly the potential for abuse (see Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d 314, 746
NYS2d 858; Karlin v IVF Am., Inc., 93 NY2d 282, 290, 690 NYS2d 495). It is alleged, among other
things, that, as marketing research showed physicians are more likely to prescribe a drug if specifically
requested by a patient, the manufacturer defendants published misleading advertisements for both the
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general consuming public and prescribers. According to the complaint, false advertising was conducted
by the manufacturer defendants directly, through branded print and online advertisements and through
detailing, and indirectly, through unbranded advertisements, public websites, and various publications
issued by front groups funded and controlled by such defendants. The plaintiffs allege, for example, that
Purdue and Endo falsely advertised OxyContin and Opana as tamper-resistant and less prone to abuse;
that Purdue, Endo, Janssen, and Actavis falsely advertised their respective brand drugs, namely
OxyContin, MS Contin, Nucynta ER, Duragesic, Opana ER, and Kadian, as providing up to 12 hours of
pain relief; and that Cephalon falsely advertised Actiq and Fentora as appropriate treatment for all cancer
patients suffering from breakthrough pain, not only those who were opioid tolerant; and all defendants
failed to reveal the substantial dangers associated with long-term use of such potent drugs. It is alleged
the manufacturer defendants falsely represented on public websites aimed at patients and prescribers that
warnings about the risks of opioid addiction were “overstated,” and promoted the concept of
pseudoaddiction, for which there is no scientific basis. Further, the plaintiffs allege that the false
advertisements materially misled consumers and prescribers about the benefits and risks of prescription
opioid therapy for chronic pain, including by failing to reveal that opioids pose a higher risk of abuse and
addiction than other analgesics and that there was no scientific basis for many of the claims contained
therein.

As to the “impact on consumers” element of General Business Law § 350, the allegations in the
complaint are sufficient to infer that false advertising by the manufacturer defendants dramatically
increased consumer demand for and consumption of prescription opioids, and that it created public
misperception about the safety and efficacy of such prescription drugs. As to the causation element, the
allegations in the complaint are sufficient to infer that the opioid epidemic allegedly spawned in part by
the manufacturer defendants’ false advertising caused the plaintiffs to suffer extraordinary losses,
including the costs related to the care and treatment of residents suffering from prescription opioid
addiction, and the costs of opioid prescriptions for employees receiving county-funded health insurance
benefits and residents receiving Medicaid benefits that would not have been approved had the risks
associated with long-term opioid therapy for chronic, non-cancer related pain been known (see Karlin v
IVF Am., Inc., 93 NY2d 282, 690 NYS2d 495; cf Stutman v Chemical Bank, 95 NY2d 24, 709
NYS2d 892).

Third Cause of Action/Public Nuisance

The manufacturer defendants jointly contend that the plaintiffs’ third cause of action, alleging
public nuisance, is deficient as a matter of law for failure to plead either proximate causation or
substantial interference with a public right. As to proximate causation, they contend that the alleged
causal link between their conduct and the plaintiffs’ injury is too attenuated to state a valid claim. As to
substantial interference with a public right, they contend that their production, promotion, and marketing
of lawful, FDA-approved medications is not “interference,” and that the concept of “public right” is not
so broad as to include a right to be free of the threat that some individuals might use the product in a way
that might create a risk of harm.
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A public or “common” nuisance is an offense against the State and is subject to abatement or
prosecution on application of the proper governmental agency (Copart Indus. v Consolidated Edison
Co. of N.Y., 41 NY2d 564, 394 NYS2d 169 [1977]). It consists of conduct or omissions which offend,
interfere with, or cause damage to the public in the exercise of rights common to all, in a manner such as
to offend public morals, interfere with use by the public of a public place, or endanger or injure the
property, health, safety or comfort of a considerable number of persons (id.).

Section 821B of Restatement (Second) of Torts provides:

(1) A public nuisance is an unreasonable interference with a right common to the general
public.

(2) Circumstances that may sustain a holding that an interference with a public right is
unreasonable include the following:

(a) Whether the conduct involves a significant interference with the public health,
the public safety, the public peace, the public comfort or the public convenience,
or

(b) whether the conduct is proscribed by a statute, ordinance or administrative
regulation, or

© whether the conduct is of a continuing nature or has produced a permanent or
long-lasting effect, and, as the actor knows or has reason to know, has a
significant effect upon the public right.

The manufacturer defendants’ arguments are insufficient to warrant dismissal. Addressing first
the claimed lack of proximate causation, the defendants rely heavily on People v Sturm, Ruger & Co.
(309 AD2d 91, 761 NYS2d 192, lv denied 100 NY2d 514, 769 NYS2d 200 [2003]), a case involving
public nuisance claims against handgun manufacturers, wholesalers, and retailers. There, the plaintiff
alleged, in part, that despite the defendants having been placed on notice that the guns sold, distributed,
and marketed by them were being used in crimes, they were deliberately designing and marketing their
product in a way that placed a disproportionate number of guns in the possession of people who use
them unlawfully. In dismissing the public nuisance claims, the court, based on its reading of Hamilton v
Beretta US.A. Corp. (96 NY2d 222, 727 NYS2d 7 [2002] [involving a negligent marketing claim
against handgun makers)), relied primarily on a proximate cause analysis, noting that the harms alleged
were too indirect and remote from the defendants’ conduct and expressing a general reluctance to “open
the courthouse doors to a flood of limitless, similar theories of public nuisance” in matters involving
commercial activity (People v Sturm, Ruger & Co., 309 AD2d at 96, 761 NYS2d at 196). The court
did, however, recognize that public nuisance might be an appropriate tool, in other contexts, to address
consequential harm from commercial activity. And the court also noted, as in Hamilton, a break in the
causative chain by the criminal activity of intervening third parties, i.e., that the parties most directly
responsible for the unlawful use of handguns were the individuals unlawfully using them.
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Here, by contrast, it is alleged that the plaintiffs have been damaged not only by the illegal use of
opioids but also by their legal use, consistent with the manufacturer defendants’ marketing and
promoting. As to such legal use, it is at least arguable that the manufacturer defendants were in a
position to anticipate or prevent the claimed injuries; it does not seem unfair, therefore, to hold them
potentially accountable. The court is doubtful, in any event, whether a discussion of proximate cause in
a case based on negligence should even apply in a case based on public nuisance. “[W]here the welfare
and safety of an entire community is at stake, the cause need not be so proximate as in individual
negligence cases” (City af New York v A-1 Jewelry & Pawn, 247 FRD 296, 347-348 [ED NY 2007]).
As for the manufacturer defendants’ claim that the plaintiffs have failed to plead substantial interference
with a public right, it suffices to note the defendants’ failure to establish why public health is not a right
common to the general public, nor why such continuing, deceptive conduct as alleged would not amount
to interference; it can scarcely be disputed, moreover, that the conduct at the heart of this litigation,
alleged to have created or contributed to a crisis of epidemic proportions, has affected “a considerable
number of persons” (Copart Indus. v Consolidated Edison Co. of N.Y., 41 NY2d at 568, 394 NYS2d at
172).

Fourth Cause of Action/Social Services Law § 145-b

The manufacturer defendants jointly contend that the plaintiffs’ fourth cause of action, alleging
violation of Social Services Law § 145-b, must be dismissed for failure to state a cause of action. The
manufacturer defendants claim that the plaintiffs failed to plead facts showing that any defendant
“attempt[ed] to obtain” or “obtain[ed] payment from public funds,” or that they made any “false
statement or representation.” As to the pleading requirement with respect to false statements or
representations, the manufacturer defendants note the plaintiffs’ failure to identify any “claim for
payment” made to the plaintiffs by any defendant or any specific “acknowledgment, certification, claim,
ratification or report of data which serve[d] as the basis for a claim,” or to allege that any such statement
or representation was materially or knowingly false. Although the plaintiffs duly recite the elements of
the cause of action in their complaint, the manufacturer defendants claim that such formulaic recitation
is insufficient to withstand dismissal. The manufacturer defendants further claim that Social Services
Law § 145-b applies only to providers and not to parties who, like the defendants, do not directly receive
public funds.

The plaintiffs counter that their complaint does, in fact, plead each of the required elements, and
that a cause of action alleging a violation of Social Services Law § 145-b need not be pleaded with the
same degree of detail as a cause of action in fraud. The plaintiffs also contend that the statute is not
limited in its application to Medicaid providers who receive direct payments of public funds but applies
to any person who makes fraudulent statements to obtain such funds, whether directly or indirectly.

Social Services Law § 145-b states that “[i]t shall be unlawful for any person, firm or corporation
knowingly by means of false statement or representation, or by deliberate concealment of any material
fact, or other fraudulent scheme or device, on behalf of himself or others, to attempt to obtain or to
obtain payment from public funds for services or supplies furnished or purportedly furnished” under the
Social Services Law. A “statement or representation” includes, but is not limited to
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a claim for payment submitted to the State, a political subdivision
of the state, or an entity performing services under contract to the
state or a political subdivision of the state; an acknowledgment,
certification, claim, ratification or report of data which serves as

the basis for a claim or a rate of payment[;] financial information
whether in a cost report or otherwise[;] health care services available
or rendered[;] and the qualifications of a person that is or has
rendered health care services.

(Social Services Law § 145-b [1] [b]; see generally State of New York v Lutheran Ctr. for the Aging,
957 F Supp 393 [ED NY 1997]). A person, firm or corporation “has attempted to obtain or has
obtained” payment from public funds “when any portion of the funds from which payment was
attempted or obtained are public funds, or any public funds are used to reimburse or make prospective
payment to an entity from which payment was attempted or obtained” (Social Services Law § 145-b [1]
[c]). The statute vests the local social services district or the State the right to recover civil damages for
Medicaid and Medicare fraud equal to “three times the amount by which any figure is falsely overstated
or in the case of non-monetary false statements or representations, three times the amount of damages
which the state, political subdivision of the state, or entity performing services under contract to the state
or political subdivision of the state sustain as a result of the violation or five thousand dollars, whichever
is greater” (Social Services Law § 145-b [2]).

The manufacturer defendants’ claims are rejected. To the extent they contend that this cause of
action is deficient due to lack of factual specificity, the court is constrained to disagree. Even assuming
the applicability of CPLR 3016 (b), which requires that causes of action based in fraud be pleaded with
particularity, the pleading is sufficient. As discussed elsewhere in this order, the complaint adequately
alleges the fraudulent and deceptive practices underlying the causes of action alleging violations of
General Business Law §§ 349 and 350, as well as the cause of action for fraud; it is enough, therefore,
for purposes of CPLR 3016 (b), to allege, as the plaintiffs have done, that the manufacturer defendants
employed those practices to obtain or attempt to obtain public funds for themselves or others. “[T]he
purpose underlying [CPLR 3016 (b)] is to inform a defendant of the complained-of incidents . . . CPLR
3016 (b) is satisfied when the facts suffice to permit a reasonable inference of the alleged misconduct”
(Eurycleia Partners v Seward & Kissel, 12 NY3d 553, 559, 883 NYS2d 147, 150 [2009] [internal
quotation marks omitted]). Nor, contrary to the manufacturer defendants’ argument, is there any
pleading requirement that the plaintiffs allege facts showing that the defendants obtained or attempted to
obtain public funds directly from the plaintiffs. Under subdivision (1) (a), it is unlawful for a person to
fraudulently obtain or attempt to obtain public funds, whether “on behalf of himself or others™; under
subdivision (1) ©, a person has obtained or attempted to obtain public funds when such funds “are used
to reimburse or make prospective payment to an entity from which payment was obtained or attempted.”
If, then, a defendant indirectly receives public funds by making a fraudulent statement to assist a
Medicaid provider in procuring such funds, such conduct would seem to fall within the ambit of the
statute (cf, In re Pharm. Indus. Average Wholesale Price Litig., 339 F Supp 2d 165 [D Mass 2004]).
Even if People v Pharmacia Corp. (2004 WL 5841904 [Sup Ct, Albany County 2004]), cited by the
manufacturer defendants, may be to the contrary—and this court is not persuaded that it is—it suffices to
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note at this juncture that a decision of a court of equal jurisdiction, though entitled to respectful
consideration, is not controlling (McKinney’s Cons Laws of NY, Book 1, Statutes § 72 [b]). Likewise,
it cannot be said that the plaintiffs failed to plead a “false statement or representation.” While the
manufacturer defendants correctly note that a “statement or representation” within the definition of the
statute may include a “claim for payment” or an “acknowledgment, certification, claim, ratification or
report of data” which serves as the basis for such a claim, the statute does not exclude, by its terms,
statements and representations which are just that—statements and representations—and the defendants do
not explain why the allegedly false statements and representations underlying the plaintiffs’ other causes
of action based in fraud and deceit would not serve to support this cause of action as well. Whether,
then, the plaintiffs may have failed to identify specifically any “claim for payment” made to a county or
any “acknowledgment, certification, claim, ratification or report of data” serving as the basis for such a
claim is immaterial for purposes of this determination.

Fifth Cause of Action/Fraud

The manufacturer defendants move to dismiss the plaintiffs’ fifth cause of action for fraud on
the grounds, among other things, that the complaint does not conform to the pleading requirements of
CPLR 3013 and CPLR 3016 (b). CPLR 3013 provides that the “[s]tatements in a pleading shall be
sufficiently particular to give the court and the parties notice of the transactions, occurrences, or series of
transactions or occurrences, intended to be proved and the material elements of each cause of action or
defense.” Here, the manufacturer defendants have not indicated that the complaint fails to give them
adequate notice of the transactions, occurrences, or series of transactions or occurrences which the
plaintiffs intend to prove regarding their fifth cause of action, or that they are unable to frame an answer
to the allegations in the complaint.

CPLR 3016 (b) requires that in an action based upon fraud, “the circumstances constituting the
wrong shall be stated in detail” in the pleading. Bare allegations of fraud without any allegation of the
details constituting the wrong are not sufficient to sustain such a cause of action (CPLR 3016 [b]; see
Kline v Taukpoint Realty Corp., 302 AD2d 433, 754 NYS2d 899 [2d Dept 2003]; Gill v Caribbean
Home Remodeling, 73 AD2d 609, 422 NYS2d 448 [2d Dept 1979]; Biggar v Buteau, 51 AD2d 601,
377 NYS2d 788 [3d Dept 1976]). However, the statute “requires only that the misconduct complained
of be set forth in sufficient detail to clearly inform a defendant with respect to the incidents complained
of’ (Lanzi v Brooks, 43 NY2d 778, 780, 402 NYS2d 384, 385 [1978]; see also Mandarin Trading Ltd.
v Wildenstein, 16 NY3d 173, 919 NYS2d 465 [2011]; Mikulski v Battaglia, 112 AD3d 1355, 977
NYS2d 839 [4th Dept 2013]). In addition, when the operative facts are “peculiarly within the
knowledge of the party” alleged to have committed the fraud, it may not be possible at the pleading stage
of the proceeding for the plaintiff to detail all the circumstances constituting the fraud (Jered Contr.
Corp. v New York City Tr. Auth., 22 NY2d 187, 194, 292 NYS2d 98, 104 [1968]; see also Pludeman v
Northern Leasing Sys., Inc., 10 NY3d 486, 860 NYS2d 422 [2008]). It has been held that CPLR 3016
(b) is satisfied when the facts suffice to permit a “reasonable inference” of the alleged misconduct
(Eurycleia Partners, LP v Seward & Kissel, LLP, 12 NY3d 553, 883 NYS2d 147 [2009], citing
Pludeman v Northern Leasing Sys., Inc., 10 NY3d 486, 860 NYS2d 422).
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The elements of a cause of action for fraud are (1) a misrepresentation of fact, (2) which was
false and known to be false by the defendant, (3) made for the purpose of deceiving the plaintiff, (4)
upon which the plaintiff justifiably relied, (5) causing injury (e.g. Clearview Concrete Prods. Corp. v
S. Charles Gherardi, Inc., 88 AD2d 461, 453 NYS2d 750 [2d Dept 1982]; see also Ozelkan v Tyree
Bros. Envtl. Servs., 29 AD3d 877, 815 NYS2d 265 [2d Dept 2006]). Thus, a plaintiff seeking to
recover for fraud must establish that the defendant knowingly made a false representation (see e.g.
Wilson v Neighborhood Restore Hous., 129 AD3d 948, 12 NYS3d 166 [2d Dept 2015]; Miller v
Livingstone, 25 AD2d 106, 267 NYS2d 249 [1st Dept), affd 18 NY2d 967, 278 NYS2d 206 [1966]),
that the defendant made such misrepresentation with an intent to defraud (Marine Midland Bank v
Russo Produce Co., Inc., 50 NY2d 31, 427 NYS2d 961 [1980]), and that the misrepresentation was
false in a material and substantial respect (see Ozelkan v Tyree Bros. Envtl, Servs., Inc., 29 AD3d 877,
815 NYS2d 265). A plaintiff alleging fraud also must prove that it relied on the alleged
misrepresentation and that such misrepresentation was a substantial factor in inducing it to act (see
Ginsburg Dev. Cos., LLC v Carbone, 134 AD3d 890, 22 NYS3d 485 [2d Dept 2015]). Significantly,
the plaintiff’s reliance on the misrepresentation must have been reasonable or justified under the
circumstances (see McDonald v McBain, 99 AD3d 436, 952 NYS2d 486 [1st Dept 2012]; East End
Cement & Stone, Inc. v Carnevale, 73 AD3d 974, 903 NYS2d 420 [2d Dept 2010]). Reliance will not
be justified if the plaintiff could have discovered the truth through due diligence (see Wildenstein v
SH&Co., Inc,, 97 AD3d 488, 950 NYS2d 3 [1st Dept 2012]).

The plaintiffs have pled a cognizable cause of action for fraud. The plaintifts allege that the
manufacturer defendants purposefully misrepresented that opioids improve function and quality of life,
that addiction risks can be managed, that withdrawal is easily managed, that higher doses of opioids pose
no greater risks to patients, and that they deceptively minimized the adverse effects of opioids while
overstating the risks of NSAIDs (nonsteroidal anti-inflammatory drugs). The plaintiffs further allege
that the manufacturer defendants created a body of false, misleading, and unsupported medical and
popular literature about opioids, that they disguised their own roles in the deceptive marketing of chronic
opioid therapy by funding and working through patient advocacy and professional front organizations,
and that they spent “hundreds of millions of dollars” in this false and misleading marketing campaign to
improperly influence individual prescribers. The plaintiffs allege that the strategies employed by the
manufacturer defendants “were intended to, and did, knowingly and intentionally distort the truth
regarding the risks, benefits and superiority of opioids for chronic pain relief resulting in distorted
prescribing patterns.”

The plaintiffs also allege that the manufacturer defendants’ “misrepresentations were material to,
and influenced, the plaintifts’ decisions to pay claims for opioids for chronic pain (and, therefore, to bear
its consequential costs in treating overdose, addiction, and other side effects of opioid use),” and that the
plaintiffs have taken “steps to ensure that the opioids are only prescribed and covered when medically
necessary or reasonably required.” Thus, the plaintiffs allege that the manufacturer defendants intended
that the plaintiffs, physicians, patients, and others would rely on their misrepresentations and omissions,
and that the plaintiffs reasonably relied upon said misrepresentations and omissions.
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Finally, the plaintiffs allege that the manufacturer defendants’ misrepresentations caused them
direct injury as they have incurred costs related to opioid addiction and abuse, including health care
costs, criminal justice and victimization costs, social costs, and lost productivity costs. As discussed
above, to the extent the manufacturer defendants urge the application of the rule barring recovery of
indirect or derivative injuries sustained by others, the court notes that the plaintiffs are not simply
seeking to recoup medical and drug costs incurred by their employees and Medicaid beneficiaries (¢f
Blue Cross & Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3 NY3d 200, 205, 785 NYS2d 399
[2004]).

Sixth Cause of Action/Unjust Enrichment

The manufacturer defendants contend that the plaintiffs’ sixth cause ot action, sounding in unjust
enrichment, must be dismissed because it is derivative and duplicative of their other claims, and because
the plaintiffs have failed to allege facts showing that the defendants were enriched, that such enrichment
was unjust and at the plaintiffs’ expense, that the plaintiffs suffered any cognizable loss, or that it would
be against equity or good conscience to permit the manufacturer defendants to retain what it sought to be
recovered. The manufacturer defendants also contend that the parties lack a sufficiently close
relationship to support a cause of action for unjust enrichment.

In order to adequately plead a cause of action for unjust enrichment, it must be alleged that the
defendant was enriched, at the plaintiff’s expense, and that it is against equity and good conscience to
permit the defendant to retain what is sought to be recovered (Mandarin Trading v Wildenstein, 16
NY3d 173,919 NYS2d 465 [2011]). The theory of unjust enrichment “lies as a quasi-contract claim”
and contemplates “an obligation imposed by equity to prevent injustice, in the absence of an actual
agreement between the parties” (Georgia Malone & Co. v Rieder, 19 NY3d 511, 516, 950 NYS2d 333,
336 [2012] [internal quotation marks omitted]). “Although privity is not required for an unjust
enrichment ¢laim, a claim will not be supported if the connection between the parties is too attenuated”
(Mandarin Trading v Wildenstein, 16 NY3d at 182, 919 NYS2d at 472; accord Sperry v Crompton
Corp., 8 NY3d 204, 831 NYS2d 760 [2007]).

Here, the plaintiffs plead that the manufacturer defendants, as an expected and intended result of
their conscious wrongdoing alleged elsewhere in the complaint, were enriched from opioid purchases
made by the plaintiffs and that it would be unjust and inequitable to permit them to enrich themselves at
the plaintiffs’ expense.

The court finds the pleading sufficient to withstand the manufacturer defendants’ claims. It does
not appear, for purposes of this determination, that this cause of action is either derivative or duplicative
of any other cause of action. As pleaded, it is the only cause of action by which the plaintiff seek
disgorgement of profits and other monetary benefits resulting from the manufacturer defendants’ alleged
misconduct; moreover, as New York law specifically allows for the pleading of alternative causes of
action and alternative forms of relief (CPLR 3014, 3017), the plaintiffs need not elect any theory over
another at this preliminary stage. To the extent the manufacturer defendants urge the application of the
rule barring recovery of indirect or derivative injuries sustained by others, the court notes, as before, that
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the plaintiffs here are not simply seeking to recoup medical and drug costs incurred by their employees
and Medicaid beneficiaries (¢f Blue Cross & Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3
NY3d 200, 785 NYS2d 399 [2004]). The manufacturer defendants have also failed to explain why, as a
pleading matter, the retention of profits wrongfully obtained would not be unjust. As for the relationship
between and among the parties, the plaintiffs allege, in relevant part, that the manufacturer defendants
created a body of false and misleading literature intended to shape the perceptions of third-party payors
such as the plaintiffs, encouraging them to pay for long-term opioid prescriptions and effectively
depriving them of the chance to exercise informed judgment; implicit in those allegations is that the
manufacturer defendants knew the plaintiffs were to be the source of a significant portion of their profits.
Accepting those facts as true and according the plaintiffs the benefit of every favorable inference (Leon v
Martinez, 84 NY2d 83, 614 NYS2d 972 [1994]), it is evident that the plaintiffs have pleaded a
relationship—or “at least an awareness” by the manufacturer defendants of the plaintiffs’ existence
(Mandarin Trading v Wildenstein, 16 NY3d at 182, 919 NYS2d at 472)-sufficient to maintain their
cause of action.

Seventh Cause of Action/Negligence

To prove a prima facie case of negligence, a plaintiff must demonstrate the existence of a duty, a
breach of that duty, and that the breach of such duty was a proximate cause of his or her injuries (see
Pulka v Edelman, 40 NY2d 781, 390 NYS2d 393 [1976]; see also Pasquaretto v Long Is. Univ., 106
AD3d 794, 964 NYS2d 599 [2d Dept 2013]; Schindler v Ahearn, 69 AD3d 837, 894 NYS2d 462 [2d
Dept 2010]). A duty of reasonable care owed by the alleged tortfeasor to the plaintiff is essential to any
recovery in negligence (Eiseman v State of New York, 70 NY2d 175, 187, 518 NYS2d 608 [1987]; see
Espinal v Melville Snow Contrs., 98 NY2d 136, 746 NYS2d 120 [2002]). Although juries determine
whether and to what extent a particular duty was breached, it is for the courts to decide in the first
instance whether any duty exists and, if so, the scope of such duty (Church v Callanan Indus., 99 NY2d
104, 752 NYS2d 254 [2002]; Darby v Compagnie Natl. Air France, 96 NY2d 343, 728 NYS2d 731
[2001]; Waters v New York City Hous. Auth., 69 NY2d 225, 513 NYS2d 356 [1987)).

The manufacturer defendants contend that the plaintiffs’ cause of action for negligence must be
dismissed because New York does not impose a duty upon manufacturers to refrain from the lawful
distribution of a non-defective product. Citing Hamilton v Beretta U.S.A. Corp., 96 NY2d 222, 727
NYS2d 7 (2001), they also argue that they do not owe the plaintiffs a duty to protect against the
misconduct of third parties, that New York does not impose a legal duty on manufacturers to control the
distribution of potentially dangerous products, and that “the alleged foreseeability of injuries is not a
reason to find that a duty exists” herein. They further contend that the plaintiffs must allege a “specific
duty” is owed to them, and that they may not rely upon a “general duty to society” to support their cause
of action for negligence.

“A critical consideration in determining whether a duty exists is whether ‘the defendant’s
relationship with either the tortfeasor or the plaintiff places the defendant in the best position to protect
against the risk of harm’” (Davis v South Nassau Communities Hosp., 26 NY3d 563, 572, 26 NYS2d
231 [2015], quoting Hamilton v Beretta U.S.A. Corp., 96 NY2d 222,233, 727 NYS2d 7 [2001]).
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Unlike Hamilton, where the Court of Appeals found that gun manufacturers were not in the best
position to protect against the risk of harm from the misuse of its product by third parties, here the
plaintiffs allege facts sufficient to support the existence of a duty of care. Specifically, the plaintiffs
allege that because the manufacturer defendants had knowledge of the actual risks and benefits of their
products, including their addictive nature, which they did not disclose, they were in the best position to
protect the plaintiffs against the expenses incurred for opioids prescribed for their employees and for
Medicaid beneficiaries that would not have been approved for payment, and against the extraordinary
amounts expended to combat the opioid crisis allegedly caused by the deceptive marketing campaigns.

Courts traditionally “fix the duty point by balancing factors, including the reasonable
expectations of parties and society generally, the proliferation of claims, the likelihood of unlimited or
insurer-like liability, disproportionate risk and reparation allocation, and public polices affecting the
expansion or limitation of new channels of liability” (Palka v Servicemaster Mgt. Servs. Corp., 83
NY2d 579, 586, 611 NYS2d 817, 821 [1994]; see Tagle v Jakob, 97 NY2d 165, 737 NYS2d 331
[2001]). In balancing these factors, the plaintiffs have adequately pled that their expectations and those
of society would require different behaviors on the part of the manufacturer defendants, that there is a
finite number of counties in the State of New York with potential claims against said defendants, that the
allegedly negligent acts and omissions of said defendants do not create unlimited liability, that the risks
allegedly created by said defendants do not disproportionally outweigh the possible reparations to be
awarded herein, and that public policy must address the issues raised in the complaint. It is noted that
New York courts have recognized a cause of action for negligent marketing of prescription drugs (see
Bikowicz v Sterling Drug, Inc., 161 AD2d 982, 557 NYS2d 551 [3d Dept 1990)).

The plaintiffs also allege sufficient facts to support a separate duty not to deceive (see e.g.
Cipollone v Liggett Group, Inc., 505 US 504, 112 S Ct 2608 (1992]; In re Ford Fusion & C-Max Fuel
Econ. Litig., 2015 WL 7018369 [SD NY 2015]; see also Tomasino v American Tobacceo Co., 23 AD3d
546, 807 NYS2d 603 [2d Dept 2005]). The plaintiffs allege that the manufacturer defendants failed to
comply with 10 NYCRR 80.22, which requires manufacturers of controlled substances to “establish and
operate a system to disclose to the licensee suspicious orders for controlled substances and inform the
department of such suspicious orders. Suspicious orders shall include, but not be limited to, orders of
unusual size, orders deviating substantially from a normal pattern, and orders of unusual frequency.” It
is well settled that a violation of a regulation or ordinance constitutes some evidence of negligence (see
Bauer v Female Academy of Sacred Heart, 97 NY2d 445, 741 NYS2d 491 [2002]; March Assoc.
Constr., Inc. v CMC Masonry Constr., 151 AD3d 1050, 58 NYS3d 423 [2d Dept 2017]). A “violation
of the statute’s implementing rules and regulations . . . constitutes some evidence of negligence” (Watral
& Sons, Inc. v OC Riverhead 58, LLC, 34 AD3d 560, 567, 824 NYS2d 392, 398 [2d Dept 2006], revd
on other grounds 10 NY3d 180, 855 NYS2d 49 [2008]).

Moreover, the manufacturer defendants’ contention that the plaintiffs have failed to adequately
allege “but for” causation is without merit, as the test for legal causation is proximate cause (see
Burlington Ins. Co. v NYC Tr. Auth., 29 NY3d 313, 57 NYS3d 85 [2017]). Similarly, the
manufacturer defendants’ contention that plaintiffs have failed to adequately allege causation in a
general sense is not dispositive herein. “Generally, issues of proximate cause are for the fact finder to
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resolve” (Gray v Amerada Hess Corp., 48 AD3d 747, 748, 853 NYS2d 157 [2d Dept 2008], quoting
Adams v Lemberg Enters., Inc., 44 AD3d 694, 695, 843 NYS2d 432 [2d Dept 2007]). Even at the
more advanced stage of litigation, “the absence of direct evidence of causation [does] not necessarily
compel a grant of summary judgment in favor of the defendant, as proximate cause may be inferred from
the facts and circumstances underlying the injury, the evidence must be sufficient to permit a finding
based on logical inferences from the record and not upon speculation alone” (Hartman v Mountain Val.
Brew Pub, 301 AD2d 570, 570, 754 NYS2d 31, 32 [2003]; see also Schneider v Kings Hwy. Hosp.
Ctr., 67 NY2d 743, 500 NYS2d 95 [1986]; Mitchell v Mongoose, Inc., 19 AD3d 380, 796 NYS2d 421
[2d Dept 2005]). Here, the plaintiffs have adequately pled that the alleged breach of the manufacturer
defendants’ duty herein was a proximate cause of their injuries.

Finally, the manufacturer defendants contend that the economic-loss doctrine bars the plaintiffs’
cause of action for negligence. The economic loss doctrine provides that economic losses with respect
to a product and consequential damages resulting from an alleged defect in that product are not
recoverable in a cause of action for strict products liability and negligence against a manufacturer (Vew
York Methodist Hosp. v Carrier Corp., 68 AD3d 830, 892 NYS2d 110 [2d Dept 2009]). A product may
be defective due to a mistake in the manufacturing process, a negligent design, or a failure to provide
adequate warnings regarding the use of the product (Sprung v MTR Ravensburg, 99 NY2d 468, 758
NYS2d 271 [2003]; Gebo v Black Clawson, 92 NY2d 387, 392, 681 NYS2d 221 [1998]; Foss v Black
& Decker Mfg. Co., 59 NY2d 102, 463 NYS2d 398 [1983]). “The rationale behind the economic loss
doctrine is that economic losses resulting from a defective product are best treated under the law of
contracts, not tort” (Shema Kolainu-Hear Our Voices v ProviderSoft, LLC, 832 F Supp 2d 194 [ED
NY 2010]; see also Hydro Invs., Inc. v Trafalgar Power Inc., 227 F3d 8, 16 [2d Cir 2000]). “This is
because ‘[t]he particular seller and purchaser are in the best position to allocate risk at the time of their
sale and purchase, and this risk allocation is usually manifested in the selling price’ (Shema
Kolainu-Hear Our Voices v ProviderSoft, LLC, 832 F Supp 2d at 203, quoting Bocre Leasing Corp. v
General Motors Corp., 84 NY2d 685, 688, 621 NYS2d 497, 498 [1995] [internal citations omitted]).

“New York does not permit recovery through tort actions for damages that result from the poor
performance of a contracted-for product” (Shema Kolainu-Hear Our Voices v ProviderSaft, LLC, 832
F Supp 2d at 205 [internal citations omitted]). It is well settled that a simple breach of contract is not
considered a tort unless a legal duty independent of the contract has been violated (Clark-Fitzpatrick,
Inc. v Long Is. R.R. Co., 70 NY2d 382, 389, 521 NYS2d 653, 656 [1987]; see New York Univ. v
Continental Ins. Co., 87 NY2d 308, 639 NYS2d 283 [1995]; Sommer v Federal Signal Corp., 79
NY2d 540, 583 NYS2d 957 [1992]). Here, the plaintiffs have not asserted a cause of action against the
manufacturer defendants for breach of contract or an alleged defect in the product produced by said
defendants. In addition, the plaintiffs’ allegations indicate that the relevant transactions between the
parties were not contractual, that they did not afford the plaintiffs the opportunity to allocate the
attendant risks associated with the alleged improper acts and omissions of the manufacturer defendants,
and that this is more than a “case of economic disappointment” which would make the economic-loss
doctrine applicable herein (see Bellevue S. Assoc. v HRH Constr. Corp., 78 NY2d 282, 294, 574
NYS2d 165, 170 [1991]; see e.g. Hydro Invs., Inc. v Trafalgar Power Inc., 227 F3d 8; Assured Guar.
(UK) Ltd. v J.P. Morgan Inv. Mgt. Inc., 80 AD3d 293, 915 NYS2d 7 [1st Dept 2010]). Accordingly,
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that branch of the manufacturer defendants’ motion which seeks to dismiss the plaintiffs’ seventh cause
of action for negligence is denied.
Conclusion

In accordance with the foregoing analysis, the manufacturer defendants’ motions are denied,
except to the extent that the complaint against Allergan plc is dismissed for lack of personal jurisdiction.
As to any contentions by the manufacturer defendants not specifically addressed above, the court finds

that they lack merit or that they state defenses more appropriately considered on a motion for summary
judgment or at the trial of this action.

The manufacturer defendants shall serve their answer(s) to the complaint within 10 days after the
date on which this order is uploaded on the NYSCEEF site (see CPLR 3211 [f]).

Dated: { 14 M

l_@ 6 18.C.
N. JERRY GARGUH_,()

36 of 36

a



