
CITY COUNCIL MEETING NOTICE AND AGENDA

Notice is hereby given that the City Council of Caribou will hold a City Council Meetíng on

Monday, July 9, 2018 ín the Council Chambers located at 25 Hígh Street, 6:00 pm.

t. RollCall
2. Pledge of Allegiance

3. Public lnput
4. Declaration of Potential Conflicts of lnterest
5. ConsentAgenda

a. Minutes from Cíty Council Meeting held June 25,20L8
6. Bid Openings, Awards, and Appointments

a. Airport Advisory CommÍttee Appointments
b. Engineering Consultant Contract for Ríver Road Repairs

7. Formal Public Hearings and Action ltems
8. New Business & Adoption of Ordinances and Resolutions

a. Discussion and Possible Action Regarding RSU 39 School Resource Officer
b. Díscussion and Possible Action Regarding Airport Hangar Leases

c. Discussion Regarding Future Work Sessions

9. Reports of Officers, Staff, Boards and Comm¡ttees

a. 2018 Elections lnformation
10. Reports and Discussion by Mayor and Council Members

11. Executive Session (May be called to díscuss matters identified under Maine Revised Statutes,

Title L, 5405.6)
a. 5405.6.C Real Estate & Economic Development

b. 5405.6.D Labor Contracts and Proposals

12. Next Regularly Scheduled Council Meetings - August L3, September L0

13. Adjournment

lf you are planning to attend this Public Meeting and, due to a disability, need assistance in understanding or
participating in the meeting, please notify the City ten or more hours in advance and we will, within reason,
provide what assistance may be required.

Certificate of Ma iling/Posting

The undersigned duly appointed City official for the municípality of Caribou City hereby certifies that a copy of
the foregoing Notice and Agenda was posted at City Offices and on-line in accordance with City noticing
procedures.

BY: Jayne R. Farrin, City Clerk
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June 25, 2018

t8-t2

Council Agenda ltem #1: Roll Call

Tlie Caribou City Council held a regular meeting Monday, June 25, 2018 at 6:00 p.m. in
Council Chambers with the following members present: Philip McDonough II, Joan L.
Theriault, Timothy C. Guerrette, R. Mark Goughan and Hugh A. Kirþatrick. Mayor
David Martin and Deputy Mayor Nicole L. Cote lvere absent and excused.

Both the Mayor and Deputy Mayor were absent from the meeting. The City Charter
states thatooRobert's Rules of Order Newly Revised (RONR) shall govern the Council in
all cases to which they are applicable and in which they are not inconsistent with this
Charter and any special rules of order that the Council may adopt." According to
Robert's Rules of Order (RONR), when the president and vice-president are both absent
the assembly immediately elect a temporary chairman.

Motion macle by P. McDonough, seconded by J. Theriault, to elect Councilor R. Mark
Goughan as temporary chairman for the June 25, 2018 Council Meeting. (5 yes) So
voted.

Dennis L. Marker, City Manager was present.

Department Managers and Staff: Penny Thompson, Tax Assessor; Dave Ouellette,
Public Works Director; and Anastasia S. Weigle, Library Director.

Christopher Bouchard of Aroostook Republican and Spectrum covered the meeting.

Council Agenda Item #2: Pledge of Allegiance

Councilor Goughan led the Pledge of Allegiance.

Council Agenda Item #3: Public Input

o Galen Rockwell - Mr. Rockwell was representing Joyce Noble. The Noble
property at 100 Lombard Roacl has been taxed for 124 acres, but after a sulvey
was completed, the acreage is actually 74 acres. The Board of Assessors has
granted an abatementfor 2017 tax year. Mr. Rockwell requested that the Council
approve a tax abatement for the tax years 2015 and2016. The acreage emor
occurred sometime around 2006.

Council Agenda ltem #4: Declaration of Potential Conflicts of lnterest

None of the Councilors declared any Conflicts of Interest.

Council Agenda ftem #5: Consent Agenda

a. Minutes from City Council Meeting held June 11, 2018

Motion macle by P. McDonough, seconded by T. Guerrette, to approve Consent Agenda
A as presented. (5 yes) So voted.

Council Aeenda Item #6: Bid Openings, Awards, and Appointments

a. MMA Legislative Policy Committee Vote

Motion macle P. McDonough, secondecl by J. Theriault, to vote for City Manager Dennis
Marker ancl Madawaska Town Manager Gary M. Picarcl for the Maine Municipal
Association's Legislative Policy Committee with a term of July 1, 2018 to June 30,2020
(5 yes) So voted.
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Council Agenda Item #7: Formal Public Hearings

There weren't any Formal Public Hearings.

Council Agenda Item #8: New Business & Adoption of Ordinances and Resolutions

a, Abatement of Taxes for Property located at 100 Lombard Road

Motion macle by P. McDonough, seconcled by T. Guerreffe, to approve an abatement for
2016 taxes in the amount of $618.30 and 2015 taxes in the amount of $606.42 for the
property owned by Joyce Noble at 100 Lombard Road due to an effor in acreage. (5 yes)
So voted.

b. Abatement of Taxes for Property Located at 595 Access Highway

Motion made by P. McDonough, seconded by J. Theriault, to abate the 2004 ancl2005
taxes totaling $186.20 on a mobile home that is no longer located at 595 Access
Highway. (5 yes) So voted.

c. Setting the 2018 Mil Rate and Tax Commitment

The Municipal Tax Rate Calculation form that was provided in the Council packet
proposes the City maintain the mil rate at 0.02390 with an Overlay of $50,846.94. Since
the form was prepared, staff discovered an error of $250,000. Back in March, the City
Council votecl to remove that amount from the Air Ambulance line. Now maintaining the
mil rate and reducing the City's expenses by $250,000 would result in an Overlay of
roughly $151,000. The City Manager presented several options including lowering the
mil rate. Discussion.

Motion made by P. McDonough, seconded by J. Theriault, to set the 2018 mil rate at
0.02370. (4 yes, J. Theriault, T. Guerrette, H. Kirþatrick, P. McDonough, I no, RM
Goughan) So voted.

Motion made by P. McDonough, seconded by T. Guerrette, to accept:

o Revenue budget adjustments for the property taxes, overlay, BETE and
Homestead Reimbursernent lines as reflected on the revised tax rate calculation
sheet,

o Set the tax rate for the commitment of the 2018 property taxes at0.02370,

o Set the date of Jr.rly 2,2018 as the date of commitment for the 2018 property taxes
to be committed to the Tax Collector as pursuant to MRSA Title 36 $505(l),

¡ Establish July 16,2018 as the date that 2018 property taxes will be due and
payable pursuant to MRSA Title 36 $505(2),

¡ Establish October 1, 2018 as the date for interest to begin accruing on any
clelinquent 2018 property taxes, pursuant to MRSA Title 36 $505(4),

o Establish 8% as the rate of interest to be charged on delinquent 2018 property
taxes, pursuant to MRSA Title 36, $505(4),

o Establish 4% (4% less than 8% charged on delinquent account) as the rate of
interest for the overpa)ïìent and or abatement of property taxes for 2018,
pursuant to MRSA Title 36 $506-4. (5 yes) So voted.
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Council Asenda ltem#9: Reports of Officers, Staff, Boards and Committees

a. River Road Reconstruction

r Engineering firms have been interviewed to do the design work and there were
two finalists. The consenslls of the selection committee was that the prìce tag was
too large, so an email has been sent to the engineerìng firms asking them to rebid
the project with a much-reduced scope. Now the proposed pdect would go from
investigative work through concept design. The firms have until the26th to rebid.
The selection committee will review ancl come forward with a recoÍìmenclation to
the Council. The selection committee is made up of Councilors Kirþatrick and
Theriault, Public Works Director, Fire Chief,, Fire Marshall, Building Official,
and City Manager.

¡ The Manager has sent out to the appraisal firms a modified scope of work to
appraise the properties. Only one bid for $6,500 has been received. The bid will
be placed on a Council agenda for consideration. The bidder feels they will need
the fuIl9O-days to complete the appraisals.

o Two of the four property owners have found rentals and are utilizing the $I,000 a
month compensation authorized by the Council.

o Alan Jalbert - I73 River Road - requested from the City a letter of intent to
purchase his proper"ty. He is negotiating financing for a new home and such a
letter would assist him in his efforts. Mr. Jalbert is very much concemed about
getting into a new home by winter. Temporary Chair Goughan asked Mr. Jalbert
to put his request in writing and submit it to the City Manager.

. Robyr Jalbert - 173 River Road - questioned the Council's need to wait to make
a decision. Mrs. Jalbert statecl that she doesn't know where she will be in six
months and she is very concemed about having shelter. She stated that she will
attend the next Council meeting.

o The City Manager stated that Federal Emergency Management Agency (FEMA)
funding isn't available, but there is a possibility of other federal funding. He
believes that the City will know if other funding is available in the next week to a
week and a half. Councilor Theriault expressed her fnrstration with the process.

o The Manager stated that it could cost r;pwards of $2 rnillion to just close the road
because of the rippling effects that there are. It could cost the Caribou Utilities
District (CUD) another $500,000 to move their lines.

¡ Diane Gove 185 River Road - stated that there is a quorum of the Council
present and that decisions can be made. Ms. Cove spoke in support of the Jalberts
and their request, to the Council, for a letter of intent to purchase their property.

o The City Manager offered to write a letter on behalf of the Jalberts regarding the
$1,000 a month the City has approved tolvards relocation costs and expenses.

b. Birdseye Site Cleanup

o The asbestos cleanup will cost approximately $76,000. Ken Murchison is taking
the lead on this project.

ti
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c. Ner,v School

o The plan is to be under construction in July with a completion clate of October
2OI9 for the new park.

d. Public Safety Study

r The Public Safety Comrnittee has requested that we prepare some concepts on
two different sites. The architect has forwarded those two concepts back to the
City for an initial review. There are some concerns about what was sent back and
we've asked them to revise those again before we take them back to the overall
committee for consideration. What has been sent back to us was a standalone
police station on Birdseye site, a combined facility on the Birdseye site, a
stanclalone police station on the current FireÆMS site, ancl retrofitting the existing
building to accommodate both the police, fire and EMS.

e. Airport hangar

o The hangar is nearly completecl.

f. Miss Jordyn's Childcare Center

. Miss Jordyn's is looking to relocate to the downtown area and to privately finance
this move, but sometime in the future they may be coming to the City for
assistance with façade improvements.

g. Revolving Loan Fund

o The City has over a half million in its revolving loan ftlnd. The Manager has
reached out to North Maine Development Commission (NMDC) as to r,vhether
they rvould be interestecl in administrating the revolving loan fund. NMDC will
be forwarcling an agreement for the Council's consicleration.

h. Manager will be out of tl.re office for the next two days for training and an airport
meeting.

Council Agenda Item #10 Reports and Discussion by Mayor and Councilors

Councilor McDonough asked why the Park Street signs for the section between
Glcnn and Bennett haven't been removed as this section has been discontinued.

Councilor Kirþatrick statecl that CUD receivecl notice today from the Maine
Department of Transportation (MDOT) that all bids for the High Street project
have been rejected.

Councilor Kirþatrick reminclecl the Council and the Manager that he hasn't
received the answers to the eight questions he has posecl for the hospital to
answer. The Manager has spoken to Kris at the hospital and has requested that
Councilor Kirkpatrick's questions to be added to Hospital Board's next agenda.
The next Hospital Board meeting will be July 2nd. Councilor Kirþatrick stated
that it has been over 13 weeks since he originally asked his questions.

Temporary Chair Goughan provided an update on the Tri-Commtrnity Landfill
and the staflis of the upcoming merger.

o On January 1,2019, Presque Isle will become the fourth owner
community along with Caribou, Fort Fairfield, and Limestone. Both

a

o

o

a
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Caribou and Presque Isle will have two representatives with Fort Fairfield
and Limestone having one representative each. As of January 7,2079,
this new corporation will have the name of Aroostook V/aste Solutions.

o Goughan finds Tri-Community Landfill to be both an extremely well run
operation and an example of communities cooperating together
successfully for the benefit of their citizens.

o Goughan gave special acknowledgement to the two executive directors
that have served TCL, former executive director Ken Hensler and current
director Mark Draper.

o On January 1,2019, the current TCL will receive the benefit of the
volume of trash that Presque Isle generates resultingin a sustainable future
for all its current patrons. This merger is a good deal for all to enjoy. He
is honored to be a member of the board. TCL is well run. He praised
TCL representatives from Fort Fairfield, Limestone and Caribou's Ken
Mrlrchison.

o Goughan gave a personal "shout orrt" to Caribou's Ken Murchison. Ken
has served many years on the board representing the citizens of Caribou
ancl in Goughan's opinion Ken has served itprofessionally, honorably, not
selfishly and with no personal agencla other than to represent the citizens
of Caribou and the communities of Aroostook County. Goughan enjoys
being associated with Ken at the TCL board meetings. Goughan requested
that his "shout ont" be recorded tonight noting that Ken Murchison has

served as a TCL board member as a City Councilor, private citizen, and
currently as a city employee.

Council Agenda Item #1 1: Executive Session (May be called to discuss matters
identified under Maine Revised Statutes, Title 1, $405(6)

a. $405(6XC) Real Estate & Economic Development

7: 24 p.m. time in: Motion made by P. McDonough, seconded by T. Guerrette, to go into
executive session uncler 1 MSRA $405(6XC) to discuss real estate and economic
development. (5 yes) So voted.

8:11 p.m. time out.

No action t¿ken.

b. $405(6XD) Labor Contracts and Proposals

8:12 p.m. Time [n: Motion macle by P. McDonough, seconded by T. Guerrette, to go into
executive session uncler I MSRA $405(6XD) Labor Contracts and Proposals. (5 yes) So

voted.

9:00 p.m. time out.

Motion made by P. McDonough, seconded by J. Theriault, that the appropriate
clepartments heacls be at the table as silent resources for the City Manager during all
contract negotiations. (4 yes, J. Theriault, RM Goughan, H. Kirþatrick, P. McDonough,
I no, T. Guerrette) So voted.

l"
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c. Real Estate

9:01 p.m. time in. Motion made by H. Ki*patrick, seconded by RM Goughan, to go into
executive session to discuss real estate. (5 yes) So voted.

9:23 p.m. time out.

No action taken.

d. Personnel Matters Pertaining to the Hospital

9:25 p.m. time in. Motion made by RM Goughan, seconded by T. Guerrette, to go into
executive session to discuss personnel matters pertaining to the hospital.

9:35 p.m. time out.

Council Asenda Item #12: Next Regularly Scheduled Council Meeting - July 9

Council Agenda Item #13: Adjoumment

Motion made by T. Guerrette, seconded by J. Theriault, to adjoum at9'.36 p.m. (5 yes)
So voted.

Jayne R. Farrin, Secretary

1



CARIBOU ADMINISTRATION
25 HIGH STREET

CARTBOU, N'[E. 04736

MEMO

TO:
F'ROM:
RE:
DATE:

Caribou City Council Members
Dennis Marker, City Manager
Appointment of Airport Advisory Committee Members
July 6,2018

DISCUSSION AND POSSIBLE ACTION ITEM

The City Council aclopted Ordinance 03-2018 Series which established an airport advisory

committee.

"The [airporc advisory] Comm¡ttee shall be composed of (7) seven voting members appointed by

the Mayor subject to confirmøtion by the City Council. The membership shall be three-yeor terms

and include four (4) Citizens of Cqribou qualified to vote in City affairs who may or may not hold a

pilot's certificate, one (7) incumbent City Councilor, two (2) persons who need not be residents of
Caribou but own property at the airport or who base on aircroft qt the Caribou Municipal Airport.

The Clerk's office received seven applications for appointment consideration. The Council's Airport

Committee reviewed the applications and recommends the following individuals be appoínted to the

Committee.

Individual Residency Staff Sussested Terms
David Barbosa Resident 3 years

Darrell Bouchard Non-Resident 2 years

Tom Goetz Non-Resident I years

Mark Jones Resident 3 years

Shane McDouqall Resident 2 years

Dough Shrum Resident I years

Attached to this memo are all the applications received.

Staff Recommendation
Staffrecommends 1) the Council discuss the applications as they deem appropriate before

confirming appointments and 2) that staggered terms be established for the appointments.

I



Name:

CITIZEN BOARD APPLICATION FORM

RETURN TO CITY CLERK. 25 HIGH STREET, CARIBOU, MAINE 44736

l
é (/Physical Address:

Mailing Address:

Phone Number:

lrl ¡¿l
tl

Home Work

?-')7 * ?>a, cell
,{1

mailLt t/ l

Professional or Civic Activities {lnclude other committees you have served on):

Q¿Ff/p 8a¿t,

Education b*
p

Present Employer Name & Address:

â,tíl¿u

û5tÊ

5

Job Title: ,øJr,¿ t,v /*o"{n^

I am lnterested in servíng on the following committee:

P, l"n e¿v-f

Are you willing to serve on ANY committee if needed? YES NO

9

Signature of Applicant



CITIZEN BOARD APPLICATION FORM

RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736

Name:

Physical Address:

Mailing Address:

Phone Number:

4ø{-wzu Cell

Professional or Civic Activities {lnclude other committees you have served on}

Education:

{- Lt

me Work

ail

Present Employer Name & Address:

Job Title:

I am lnterested in serving on the following committee:

(o*t*røÆ
Are you ng to serve on ANY committee if needed? YES

ature of t

ID



*-ñ - r{tì t"-}
CITIZEN BOARD APPLICATION FORM

RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736

Name: Dorn.rr,4 l/' .-o. Ä n^ J

.:
.\

PhysicalAddress

Mailing Address:

Phone Number:

/"1,+r/,á ar^/ Ê-¿I 7t/
1 L,/,er{ á on- l¿J

èa-Z 61/ -la¿lf Home Work '--

Cell Email

Professional or Civic Activities (lnclude other committees you have served on):

o qnJ

Education: /o ffu

Present Employer Name & Address, l?n-n^ 4J

Job Title:

I am lnterested in serving on the following commíttee: pr-

Are you willing to serve on ANY committee if needed? YES

a
Signature of Applicant

il
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CITIZEN BOARD APPLICATION FORM

RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736

Name: $.2^-.

Physical Address

Mailing Address:

l7 c<*) LcL¿

k-/ou J y'|,¿ c, ? 7t 6

Phone Number: K76 s-6 -z1
Home

Lr< ,lit Email

Professional or Civic Activities (lnclude other committees you have served onJ:

Education {ø{'s

Present Employer Name & Address t lZnJ ," å { *n,/4

Job Title: ¿,u /A

I am lnterested in serving on the following committee: /-it"/ø^ r y'"þ1rZ

oL^
(-ø", r( €¿,

Are you willing ts serve on ANY committee if needed? YES sd

.-1\n*t4'¡

Signature of Applicant

E



qARTBOU BOARD APPLTCATTON F'ORM
'\

RETURN TO CIT* CI,ERK,25 HIGH STREET, CAzuBOU, MAINE, A4:f,6

Name:

Physical Addresst
Mailing address:

Phone Number: {98-0962 (horn_çì 128-47ól (work) __
emaii ; Br_bgrÞgsq,Ayêh99,çg¡u

Professio¡ral or Civic Activities (include other comrnittees on which you have served):

Curr¡:nttv Açadqfniç [vlanager a! I*ori-r]gJob Cûms, overseeing .{cade$ic instruetio{],. supg¡vising.
evaluatinu. and rnentoting ¡talf a¡rd stud*ents: ensuring-quality education and compliance r.vith
t'e¿leral reprrlaf ionc at l..fCll ¡rn<l nerfirr¡ninrl' sif.: visits l'or cornnlianse at other centers.

l)avid .I Ra¡hosa

78 tvnn Drive- Carihou- Maine 0473 6
SâJïE

lv{ission Check Piiot
Flisht Instrucfor- CFI CF'II:rncl ¡¡¡orrnd school
Volun:eer- .A,ir Force NaÉr¡¡r Flisht Äc¡ademv fructor for cadets 120i4-oresentl
Civil Air Pgtrol- Fqnner Commander of,A,ruosk¡ok Ctlunty Sguqdr_el l,l_,ì!!j:j _ve.g{.s-,,If{-tìrlv - _

Officer, Finance Officer
Commercial Rated activities- vol 'rlÏlteer Fire P I Air Sunnort" drnnnins narirchute irrrnners.

and flisht instruction
Atl-enrled Â imom C¡rmmitf¡re Meelín rrr

Educ¿tion:

llS in.AËpnautical ficience, minor in såfbty Hmbrv-Ridctle Aeronautical Univcrsi¡y

Present Employer Name and Address

Lq¡..4e Jr:tr Ç94¡5_Çen1þ¡. 36 Montana_Rg"ad. Limestone. þ[aine 04750

Job Title:
Aenrlemic l\,4a¡nc¡'r

I arn inte¡ested in the folÌcwing commit¡ee:
ftqrihn u lì/lunrc iaql Å Â¿lvicnrn, f-r¡mmÍife¡

Are you willing to serve on ANY commiftee if needed? NO

uã of Applicant
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Name:

CITIZEN BOARD APPLICATION FORM

RETURN TO CITY CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736

Physical Address: ,1â 1 .'b ulL Êr' K i)
Mailing Address: la rL,'b OV n(
Phone Number: X a\ - I ?s .f rq,/ Home Work

Cell

Professional or Civic Activities

mail

(lnclude other ôommitteesfo-u have served on):

Education: c-

Present Employer Name & Address:

Job Title:

I am lnterested in serving on the following comm¡ttee:

Are you willing to serve on ANY committee if needed? YES NO

sig re of App
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CITIZEN BOARD APPLICATION FORM

RETURN TO CLERK, 25 HIGH STREET, CARIBOU, MAINE 04736

fYL"-r^L

s{
Name:

Physical Address:

Mailing Address:

Phone Number: Yq f -,{r trL Home Work

551 -r{776 cen ff\û,

Professional or Civic Activlties (lnclude other commíttees you have served on)

ttb\J l/ot-';{t"2>-*/4. / + e.'.--L o- H, q 3.-Ç*
J

(()r'A
mail

ç

/u C9--1--\

/-t(c a

&,- ^çJ-n€ I V'c+,1-i4

+ e-4'r 5

Educatíon:

llrl u,u{*.t
/:: ¿x* (-- €æ*z ¿r- 514 f /ø

'///'.'I tlL

Present Emplol¿er Nlame & Address r e-*irq

Job Title:

I am lnterested in servíng on the following committee:

A-t - Êc,r4 (l j.,, e"r"- {*ltu". *r,{4 n.q
j

Are you willing to serve on ANY comm¡ttee if needed? NO

Signature of Appl nt

-t5



CARIBOU ADMINISTRATION
25 HIGH STREET

CARIBOU, ME.A4ß6
MEMO

TO:
F'ROM:
RE:
DATE:

Caribou City Council Members
Dennis Marker, City Manager
River Road Engineering ServÍces
July 6,2018

DISCUSSION AND POSSIBLE ACTION ITEM

Four engineering firms submitted responses to repair the River Road. The selection committee,
made up of city staff and elected officials, reviewed the submittals and is recommending the City
utilize Dubois & King as consultant for the River Road Reconstruction Project.

Dubois & King is willing to perform the work with a contracted amount not to exceed

$59,482. Funding for this work can come from the city's road repair capital expense budget.

These funds were built up to help reconstruct High Street, which MDOT indicates will not take
place until next budget year.

It should be noted that the scope of work is primarily investigative. The purpose is to understand

what is causing the failure ancl the best options for mitigation/repair. The scope of work does not
include design of the ultimate fix nor services through construction completion (e.g. contract
management, staking, observation, testing, etc.). The City should budget capiøl expenses in
2019 for the determined fix.

ll-o



CITY OF CARIBOU

AGREBMENT FOR CONSULTA,NT EI.IGINEERING SNRVICES
with

DUBOIS & KING,INC.
For the

Caribou River Road Rehabilitation Projeet

THIS AGREEMENT is made this l0ú day of July, 2018, by and between the City of Caribou,
hereinafter refbrred to as the CLIENT, and DuBois & King, Inc., a Vermont corporation with its
place of business aT 28 North Main Stleet, Randolph, Vcnno¡rt, 0506{¡, hereinafter reJbrred to as
the CONSULTANT.

The CLIENT wishes tc employ the CONSULTANT lor the purpûse of providing Professional
Engineering Services for the City of Caribou's River Road Rehabilitation project;

\tuHEREAS the CONSUI,TANT is ready. willing and able to perform the required services;

NOW THEREFORE, in consideration of these premises and the mutual covenarts herein set
forth, it is agreed by the parties hereto as lbllows;

I. SCOPE OF'llORK

The COì'{SULTANT shali prcvide Professional Engineering Serv'ices as set forth in the Scope of
Work and Fee Estimate (Attachment A); ¿nd the CûNSUL.T.A,NT'S Contract Terms and
Conditions (Attachment B), both of whieh are incorporated hcrein and made a part of this
Agreement.

2. BEGINNING CIF'WORK AND TERMINATIOFI

This Agreement shall be eflective Jul-v* 10,2018 and shall be completed by December 31.2018,
unless otherw-ise ¿mended in writing by the two parties.

3. THE AGREEÞTENT FEE

A. General. The CLIENT agrees to pay the CONSULTANT and the CONSULTANT
agrees to accept at thll compensation fcrr the performance of all services and expenses
encompâssed uuder this Agreement, the cost to the CONSIILTANT in accordance with
the Scope of Work and tee Estirnate (Attachment A).

B, ABreement Fee. The total amount to be paid to the CONSUI,TANT shall be made on an
hourly basis in accordance with the aftached Fee Estimate with an estimâte not to exceecl
Fifty Nine Thousa¡rd Four Hundred Eighty Two Dollars and No Cents ($59,482.0û),
unless otherwise amended in rvriring by the trvo parties.

Page i of2
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4. PAYMENT PROCEDURS,S

Invoices shall be submitted to the City of Caribou, 25 High Sheet, Caribou, ME 04736, at an

interval not to exceed onrê permonth. The CLIENT agrees to pay the invoices wílhin thirty (30)
days ofreceipt.

IN WITNESS WHEREOF, the pmties hereto have caused this Agreement to be executed as of
the day and year above written.

DUBOIS & KING,INC.

By
Jeffrey \M. Tucker, P.E.

Title: Presídent/CE0

CITY OF CARIBOU

Dennis Marker, AICP, MPA

TiTie: Citv Manaser

Page? of?

IB



ATTACHMENT A

Appendix B: SCOPE Of'1VORK
This scope of work supersedes any previous scope of work provided under the

Caribou River Road Rehabilibtioa request for qualifications
tvne22,2018

PROJECT TASKS

Project fasks may include the following activities (actual contract tasks rvill be identified through
a scoping mesting after a Consultant is selected):

Tssk l.
a,

b.

Task 2.
4..

b.

Task 3.
â.

d.

b.

t.

Stakeholder Committee Formation and Kickoff
Stakeholder workshop preparation
Hold a Stakeholdels meeting to refine a Scope, Budget & Scheduie
Stakeholders may include: Caribou Conrmunity Development, Public Works,
Public safety, Recreatior¡ city council members, Private Landowners, caribou
utilities District MDor, and representatives ñom each major utility company.

Determination ¿nd IdentificatÍon of Existing Conditions
Performance of information gathering studies, which may include but is not
limited to çoncapfual designs, envircrimental and geotechnical work, shoreland
zoning analysis, agriculture itrtpacts, etc.
Coordination with utílity companies to detennine proximíty of existing
inùastructure and best possible routes lbr potential relocati.on of such in and along
the Project corridor.
conduct sun'ey ofproperties potentially affected by the Project to determine:
l. Property boundaries
?. Area Topography
3. ExistingRights-oÊway
4. Existing feattres, and
5. Othe¡ features or encumbrances which may aflect the Projeci design
Provide reports on tindings and with assaciated maps to the Project Manager.
Reports may be submitted iu pdf files. Maps must be provided in pdf format and
as GIS clatasets compatible with ESRI software.

Conceptual Designs of Fufure Road
Using information obtained" prepare three concepfual design alternatives for the
River Road aligmnent and improvements. This should include maps and 3-D
renderings o f the ccncepts.
Provide conceptuai cost estimates ftrr complete design, property acquisition and
struoture demolition, utility relocation, road reconstruction, slope stabilization, cut
and fi"ll materials, etc. far each c¡fthe çoncepts
Provide information under this part to the Project Manager in pdf or appropriate
file format. Project Manager will conduct stakelrolder meetings and obtain thei¡
direction for preferred alter:native.

Additional tasks may be ¿dded to the scope of work by rnutually agreed apon amendments to any
contract fcr seruices between the City and the selected engineering team¡firm.

H



City of Caribou
River Road Rehabilitation

Project No.r 324607.L1

I

Total Hours:

I. Stakeholder Committee Formation & Kickoff

ll. Existing Conditions ldentification & Determination
A lnfonnationGathering

1. GetechnicalExploration
2. Zoning Amlysis
3. EnvironmentalRegulationReview

B. UtilityCoordination
C. Survey

1. Property Boundaries
2. Area Topogpaphy
3. Determine Existing ROW
4. Existing Features

m. Correptual Desigrrs
A. Prepare 3 Alternatives
B. Prepare Cosl Estirnates for Altematives
C. Conduct Stakeholder Meeting

Project Phases & Tasks

t2

4

6

2

Senior
Project

Princioal

84

t2

t2
4
6

4
4
4
4

16

6

l2

Project
Manager/

Senior
Ensineer

70

8

8

6

24
t6
8

Project
Engineer/
Snecialisf

24

t2
t2

Engineer/
Senior

Desipner

0

Environ.
Engineer/
Planner

Labor Categories

42

I

12

l6
6

Sr, Tech./
Designer

42

2

24
8

8

Tech./
I)rafter

5ó

24
r6
8

8

2-Person
Survey
Crew

t2

6

4
ì

Admin.
Support

320

24
30

6
0
0

28

20
t2
t8

0
98
54
30
0

Total
Hours

7/612018 7:42 ANI Form#RS2002 Caribou River Road RehabilitationFee Estimating Sheet.xls, Page I of 2



City of Caribou
River Road Rehabilitation

Project No.: 324ó07.L1

ñ
ltE.

Project Phases & Tasks

00

t2
$175.00

Senior
Project

$r1 760

84

$140.00

Manager/
Senior

70

$115.00

Project
Engineer/

$

24

$80.00

Engineer/
Senior

0

$0

$98.00

Environ.
Engineer/

s80.00

Sr. TechJ
Designer

s72.00

Tech./
Drafter

s120.00
720

2-Person
Survey
Crew

744

s62.00

Admin.
Support

Cost Summary

Labor Cost
Direct Expenses

Total Price $59,482

$37,678
$21,804

Miscellaneous Total :

Total Direct Expøses =
Administrative Fee:

Total Cost = $l l.804

$ 1,900
$1

s500

lV, MiscellaneousExpenses
$0
$0

.400

Computer Charges =
Plotting Charges =

Special Equipment =
Miscellaneous:

s 19.468

$2.336

Prelimirøry Geotechical Investigatìon (estimated)
lll Subcontractors

SubcontractorTotal: $14,900
$14,900

$0

Telephone / Fax =
Postage:

Reproduction:
Copyitg:

$0
$0

$200
$0

II. Support Expenses

Support Total: $200

Transportation:

Meals:

Rooms & lodging:

Miles (@ $0.545 / Mile:
Travel-Air / Ground / Parking Allor¡.ance:

Days @) $6.00 / Day:
Days Cg.) $75.00 lDay:
Days (q) $ 150.00 I Day =

0

l0
8

I. Subsistence

SubsistenceTotal: S2,468

$518

$0
$0

$750
$1,200

Partial Per Diem
Full Per Diem

Hotel

Vehicles 950

Total Hours:

Hourly Rate:

Labor Cost:

Labor

next tâb for râtes

Total
Hours

7/6120187:42 /+Nl Form#RS2002 Caribou River Road Rehabilitation Fee Estimating Sheet.xls, Page 2 of 2



ATTACHMENT B
CONTRACT TERMS Ä¡[I) CONDITIONS

SERVICES OF OTHERS: On occasion, project needs will require the specialiaed services of individual consult¿nts or other
coüpanies,tû partiçipat€ in a project. tühen considered necessary, these fi.nns or other consultants will be engaged with your
?pprovqL tffe expqct that you will enter into an appropriate agreement with them and be directly respousible for all costi
incurred by them. For work performod uuder this agreement for lhis project we will review theii invõices and forward to you a
recommendation for disposition of payment. Scrvices thal are subconFacted by DuBois & King, Inc., will be billed at di¡èct
cost plus L2Yø over'heaÃ and fee.

ON-SITE SERVICDS DURING PROJECT CONSTRUCTION: Should our serviçes be provided on the job site during
projest constructiorq it is understood that, in accordance with generally accepted consFuction practices, the conüactor willbe
sole-ly and completely responsible for working conditions on the job siæ, including safety of all persons and properiy during the
performance of the work, and compiiance with OSHA regulations, and that these requireme,nts wilt apply coñtinuously andiot
be limited to normal working hours. ,A,ny moniæring of the conüactot's performance conducted by our personnel is not
intended to include review of the adequacy of the conbactols safety measures in, on or near the cónstruõtion site. It is further
understood that field services provided by ourperson¡rel will not relicve the contractor of his responsibilities for perforaing the
work in accordance witå the plans and specifications.

RIGIIT-OF-ENTRY: Unless otherwise agreed, you will funrish right-oËentry on the land for us to make the planned studieso
explorations, or investigatiom. We will take reasonable precautions to minimize darnage to th€ land from use cf equipment, but
have not included in our fèc the cost for restor¿tion of damage thaî may result from our operations. If we are require.d to restore
tbe land to its former condition, this will be accomplished and the cost rvill be added to or¡r fee.

SCHADULE OF FEES: _DlBois FKilg,Inc., at its sole discretion, reserves the right to periodicallymodíS the hourly bilting
rat€s as deailçd in its published Schedule of Fces and Contract Conditiorx to morÊ accurately reflect the cost of doing business,
with or without notice. Inr'<jiced frmtunts will be based on the Schedule of Fees in effect at tbe time of invoicing.

AIIDITIONAL SERYICES: Services not explicitþ detailed in this Agreement will be considcred additional and subject to
increased project fees. Additional services will not be provided without the Client's prior authorization to proceed.

TAXES: State and lÆÊal Sales, Use and License ta".(ts will be billed at cûst. Âny tanes or fees, enacted by Local, State or
Federal goveÍiment subsequent to the date of this contract, and based on gross receþs or reverues, will be added to amounts
due undsr this contract, in acsordance with any such fees or taxes.

INVOICES: Invoices may be submitted periodically, and not less than monthll', and are payable upon receipt. Interest of or,e
and one-balf percent (1-l/2%) per month will be payable on any amount not paid within fifteen (15) days. Any attorney's fees or
other costs incurrcd in collection of ary delinquent amount shall be paidby the Client. Upon request, documantation õf
reimbursable expenses included in the invoicc will be provided in some format itemizing the a¡¡ount in excess of $50.00.
DsBois & King, Inc, reserves the right to discontinue rrork sn auy account that is not paid on a eurrent basis in accordance with
these ten¡s- [f reassignrnent of project personnel occurs due to non-pa]el€nt on a¡r aooounq project schedule and fees may be
adversely impacted.

OWNERSHIP OF DOCUMENTS: All reports, field data and notes, laboratory test data, calculations, estimates, and other
documeflts which we prepare, as instruments of service, shall ¡ç¡¡¡¿¡ the properly of DuBois & King, inc. We.rill retain all
pertinent 1ec91ds relatin_g to the services performed for a period of six years following the completioì of our seryices, during
which period the records will be made available to you at all reasonable times and for reasonable rel¡ieval and reproduction
costg.

INSURANCE: DuBois & King, Inc,, is protected by Worker's Compensation Insurance (and/or Employer's Liability
Insurance). and by Comprehensive General Liabiüty Insurance for bodily iqiury and property damagè. 'We wili furnish
information and certihcatcs upon writtep _r€quest We will got be responsibie for any loss, damage ór liability arising ûom your
nggligent acts, errots ¿nd omissions and those by your staff, consultants, conüactors and agenls o¡ from those ofanypersonfor
whose conduct we are not þally resporuible.

RISK ALLOCÂ.TION: In recognition of the relative risl<s and benefits of the Project to both the Client and DuBois & King,
Inc., the risks have been allocated such that the Client agrees, ¡o the fullcst extentpernritted by law, to limit the liability of -
D¡Bois & King, Inc. and its officers, directors, partner$, employees, shareholders, owrers and subconsultants for any and all
olaims, losses, co$ts, dâmages^of auy,nature whatsoever or claim expenses from any cause or çauser, including attorney's fees
and costs and expert-witness fees and cosls, so that tke total aggregate liability of DuBois & King, Inc- and its ofücerq
directors,-partrrers, employees, shareholders, owners and subconsultants sh¿ll not exceed $50,000, or DuBois & King, Inc.'s
total feë for services rendered on this Project, whichevcr i$ greatsr. It is intended tbat this limitation apply m any anõ all
liability ar cause of action however alleged or arising, unless otberwise pmhibited by law.

Iu the svent the Client does not wish to limit DuBois & King, Inc.'s professional liability, DuBois & King, Inc. agrees to waive
(or increaqq theamount o$ this limitation of liability upon written notice from the Client and agreement of the Client to pay an
additional fee. This additional fe€ is itr sonsideration ofthe greater risk involved in perfonuing work for which there is an
increase in the limitation of liability or there is no limitation of liabilþ
INDEMNIFICATION: DuBois & King, Inc. agrees, to the fullest extent pennitted by law, to indemnifo and hold hennless
the Client, its officers,_directors and employees (collectively, CliqÍ) against all damages, liabilities ûr costf, including
reasonable attorney's fees and defense costs, to the extent caused by DuBois & King, Inc.'s negligent perf<rmance of
professional serv'ices under this Agreemeat and that of its subconsultants or anyone for whom Dullois & King, lnc. is legally
liable.

The Client agrees, to the fullesl extent pennitted by law, to indemniS and hold hannless DuBois & King, Inc., its officers,
directols, employeçs and subcolsultants (collectively, DuBois & King, Inc.) against all damages" liabiliiies or costs, including
reasonable attom*y's fees and defense costs, to the extent caused by the Client's negligent acts in connection with the Proieci
aad the acts ofits çontractors, subcontractors or cansultants or anyone forwhom the Client is legally liable.

Æ



Neither the Client rror DuBois & King, Ino. shall be obligated to indemnify the other pady in any manner whatsoever for the
other parly's ov',n negligence or for the negligence of others.

CONSEQUENTIÄL DÄMAGES: In no evcnt shall DuBois & King, Inc. be liable to the Client or the Client to DuBois &
King, Inc. far consequential or indirect damages, including but not limited to, loss of profits or reveíue, loss af use of
equipnrent, loss of praduction, additional expenses incurred in the use of equipment and facilities and ûlaißs of customers of
the Client. This disclaimc¡ shall apply to consequential damages based upon any caus€ of action v&atsoçver asstrted, including
ones arising out of any breach of warranty, guarantee, products liability, negligence, ørq striot liability, or any other oause
pertaining to the performanc€ or non-perfonnance of the contract by the Client or DuBois & King, Inc.

ST"AI\DARD OF CARE: In performing our professional servioes, we will use that degree of care and skill ordinarily
exercised, unde¡ similar circumstances by members of the profession practicing ín the same or similar locality. This wan"anty is
in licu of all other representalions expressed or implied.

OPINION Of,'Pß'OBABLE COST: DuBois & King, Inc, has no contsol over the cost of labor and material, or over
competitive biddirg ör markçt conditíons, and therefore does not guaraltee the accuracy of our project or constuotion cost
estinates as compared to contractor bids or âctusl cost to ¡be Client.

DELÄYS: DuBois & King lnc. is not responsible for delays caused by factors beyond DuBois & King, Inc.'s reasonable
contol. rilhEn such delays beyond DuBois & King, Ins.'s reasonable contrcl occur, the Client agrees DuBois & King, Inc. ie
not responsible for damages" nor shall DuBois & King, Inc. be deemed to be in default of this Àgreement.

THIRD PARTY BENEFICIARY: Nothing contained in this Agreøne'nt shall create ¿ contrach¡al relationship rvith, or a
cause of as¡ion in favor of, a third pa4y against either the Client or DuBois & King, Inc. DuBois & King, Inc.'s services under
this Agreement are being performed solely for the Cliont's bcnefit and no other pafly or entity shall have any claim against the
Consult¿nt because of this Agreement or tle performance or nonperfonnance of services herer¡nder. The Client and DuBois &
King, Inc. agtee to require a similar provision in all contracts with contractors, subcontractors, subconsultanxs, vendors and
other entities involved in this Project to carry out the intent of this provision.

DISPUTE RESOLUTIODI: In an offort to resolve any conflicts tlat arise during the desþ and construction of the Project or
folfowing rhe completion of the Project, the Clicnt and DuBsis & King, Inc. agree that all disputes between them arising out o{
or relating to, this Agreement or the Project shall be submitted to nonbinding medi¿tion.

The Client and DuBois & King, [nc. fr¡rther agreç to include a similar mediation provision in all agreements with independeni
controctors and conzultants retained for the Project and to require all independent çontractors and conzultants also to include a
similar mediation provision in all agreements with their subconkactors, subconsultants, suppliers and fabricato¡s, thereby
providing for mediation as the primary method for dispute resolutioü among the parties to all tlose agreements,

TERMINATION; In the eveflt of termination of this Agreement by either party, the Clierit shall, within fifteen il5) calendar
days of terrninaúoq pay DuBois & King, Inc. for all services rendered and all reinrbursable costs incurred by DuBois & King,
Inc. up tc the date of fermi¡ration, in accordance with the payment provisious of this Agreement.

The Client may terminalc this Agreement for the Client's convenience, and without cause, ìrpon giving DuBoìs & King, Inc. not
less than seven (7) calend¿r days' written notice.

IluBois & King, Inc. nay terminate this Ag¡eernent for the Çonsultant's oonvenience, and without cause, upon givíng the Clicut
not less than seven (7) calendar days' written notice.

Eíther party mây terminate this Agreement for cause upon giving the other party not less tha¡r seven (7) calendar days' written
notice for any of the following reasons:

- Substantial failure by the other party tû perfomr in accordance with the terms of this Agreement and tkough no fault of
the terrninating party;

- Assignment of this Agreeinenl or transfer of the Project by either party to any other entity without the prior written
çonsent oftlrc other party;

- Suspension of the Project or DuBois & King, fnc.'s services by the Client for more than ninety (90) calendar days,
consecutive or in the aggregafe;

- Maærial changes in the condition¡ under which tlis Agreement wa* entered into, úe Scope of Serrrices or the nature of
the Project, and the failure ofthe parties to reach agreement on thè comp€ûsation a¡rd schedule adjusûnents necessitated
by suoh ohanges.

In the event of any termination fhat is nof fhe thuit of DUBûis & King, Inc., the Client shall pay DuEtois & King, Inc., in
addition to payment for services rendered a:rd reimbursable costs incurred, for a1l expenses reasonably incurred by DuBois &,
King, Lrc. in connection with the orderly termination of this Agreement, incl.uding, but not limited, to dernobilization,
reassignment of personnel, assocíated overhead costs and all othor exporues directþresulting from the term:ination,

ÁSSIG¡IMENT: Neitber party to this Agreement shall transfer, sublet, or assigu aay rights under or interest in this Agreement
including, but not limitÊd, to monies that are due or monies that may be due, without the prior written çotrsent of the other party.

SEVERÀBILITY: Any provision of thís Agreement later held to be unenforceable fcr ariy reason shall be deemed void, and
all remaining prcvisions shall continup in firll force and effest.

EXTENT OF AGREEMtrNT: This Agreemenl comprises the final and complete agreement between the Client and DuBois
& King, Inc, Ir supersedes all prior or ront€mporaneous cornmunications, representatioruì, or agreenr€nts, whether oral or
written, relatr*g to tle subject matter of this Agreement Execution of this Agreement signifres that each pafy has read thc
doqumeril thoroughly, has had any questions explained by independent counselo and is satisfied. Amendments to this
Agreement shall not be binding unless made in writing and signed by both the Client and DuBois & King, trnc.

LEGAL JURISDICTION: The parties agrçe that this coutact shall be govemed by and construed in accordance with the
laws of the St¡te of Vcrnont in connection v¡ith all matters arising out of this çontract. The padies agree that the courts of the
State ofVennont shall have exclusive jurisdictioo over any legal proceeding arising out ofthis contract.
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CITY OF CARIBOU, MAINE

Office of the Chief of Police

Ph: {207) 493-4208
Fax: (207) 493-4201

Municipal Building
25 High Streel, Suite 4

Caribou, Me 04736

Re

Date: July 2, 2018

To: Caribou City Council Members, Caribou City Manager

From: Chief Michael Gahagan

School Resource Officer

RSU 39 School Board has authorized funding for a School Resource Officer based on
the quote that was provided by the Caribou Police Department, I arn requesting
permission to hire an SRO that would be employed by the City of Caribou and
assigned to RSU 39 for 44 weeks of the year at their cost. The remaining B/9 weeks
during summer vacation would be paid for by our agency at the following cost:

June 17, 2019 - August 1i, 2019
Salary fig,728,62 **Est¡mate based on 20 year step employee with iamily plan health insurance

Benefits $5,180.92
Total $14,909.54

Other notes:

-School Resource Officer training would be paid for by the RSU-approximately
$495.00 plus travel expenses,

-CPD to pay for uníforms, equipment and statute required training

-This figure is based on someone at the 20 year step with a family insurance plan
(most expens¡ve one we offer). The salary/benefit cost might decrease based on
years of service to the department and what benefits the officer hired takes,

I am respectfully requesting funding to hire a School Resource Officer.

Since ly,

ichael W. Gahagan

"TIiE MOST NORTHTASTERN CITY TN THE U.S."
Michael W. Gahagan, Chief

e-mail : policechief@cariboumaíne,orq

Chief
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CARIBOU ADMINISTRATION
25 HTGH STREET

CARIBOU, l'm. 04736
MEMO

TO:
FROM:
RE:
DATE:

Caribou City Council Members
Dennis Marker, City Manager
Airport Hangar Lease
July 6,2018

DISCUSSION AND POSSIBLE ACTION ITEM

The six new airport hangars are nearing completion. The attached hangar lease agreements have
been drafted for City Council consideration. It is proposed that the Council authorize the
Airport Manager (i.e. City Manager) to enter into hangar lease agreements on behalf of the
City.

Main Point of Discussion -
o Long Term vs Short Term Lease Rates

â5



HANGAR LEASE AGREEMENT

This lease agreement (LEASE) made and entered into at Caribou, Maine by ancl

between the City of Caribou, through the Caribou Municipal Airport Manager with
offices at 25 High Street, Caribou, Maine 04736, hereafter referred to as "Lessor", and

Name

Street Address

City, State, Zip Code
Phone Number(s)
Email Address

() ()

FAA Registered "N" Number(s) of aircraft(s) stored in hangar

hereinafter referred to as "Lessee".

1..0 Leased Premises

In consideration ofthe mutual covenants contained herein, Lessor does hereby lease to Lessee and Lessee

hereby leases from Lessor, a hangar located at the Caribou Municipal Airporl, designated as Hangar #

, which is further depicted on the attached Exhibit A and known hereafter as the'?remises".

2.0 Rent

2.1 Lessee shall pay rent for the Premises, which shall be $ 150 per month. Rent amount may be

reviewed each year on the anniversary of the Lease. Rent increases, if any, shall be at the sole

discretion ofthe Lessor. Lessor will provide Lessee a notice ofrental rate increases at least 60

days prior to any increase effective date.

2.2 The Rent shall be due and payable on the first day of each month and if not paid within fifteen
clays of the due date, Lessee shall pay a late charge of ten percenl(10%) of the monthly rental

amount.

2.3 Lessee shall pay Lessor a security deposit equal to one month's rent upon execution of this

agreement.

3.0 Term

Initial Term. This is a renewable Lease with an initial term of _ year(s).

Automatic Renewal. In the event Lessee desires to continue a lease arangement after the Initial
Term, then such tenancy shall be from month to month and at the rate prescribed or otherwise

established from time to time in accordance with part 2.0.

Termination. Lessor or Lessee may choose not to renew the Lease. lf this choice is made,

Lessor or Lessee must provide written notification to the other of their intent not to renew. This
notification r,vill be made no less than sixty (60) days prior to expiration of this Lease.

3.1

3.2

J.J

4.0 Covenants of Lessee

âl+



4.2

4,1

4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

4.rt
4.t2

4.1,3

4.r4

To make no alterations to the Premises without written consent of the Lessor. All fixtures
installed, or additions ancl improvements made to the Premises shall, upon completion of such

additions and improvements, become Lessor's property and shall remain in the hangar space at

the termination of the agreement, however terminated, without compensation or payment to

Lessee.

To repay the Lessor the cost ofrepairs made necessary by Lessee's negligent or careless use of
the Premises.

To sunender the Premises at the termination of this Lease in as good condition as when first
occupied, reasonable wear and tear excepted.

To lock the Premises at all times r,vhen not in use by Lessee. The only locking device to be used

on the cloor shall be the one furnished by the Lessor. The Lessor will retain a key for each lock
and shall be authorized to enter at any time for emergencies or inspections. The Lessor may

remove any unauthorized locks.

Not to perform any aircraft maintenance of any type which recluires the services of a licensed

aircraft mechanic or technician within the Premises or within the hangar area. Unless otherwise
prohibited herein, the only maintenance which will be authorized is that which is within the

scope of the aircraft. owner as per FAR #43 and,does not require the use of any volatile
substance. Further, no maintenance shall be conducted on the ramp, taxi-ways or adjacent

areas.

To pay any penalties or fines that are assessed against the Lessor because oflessee's
negligence, carelessness, misconduct, acts or omission of acts.

To maintain the Leased Premises at all times in neat ancl clean condition. Restmin from piling
boxes, drums or similar items on the outsicle of the Leased Premises and keep trash and waste

oil in covered receptacles outside of public view.

Not to painl aircraff or other vehicles in the leased Hangar unless in compliance with all OSHA
and EPA requirements, rules and regulations.

Not to weld-gas or electric in leased Hangars.

Not to store or keep fuel, flammable liquids or other hazardous materials as dehned by the State

DEP on the leased premises except not more than twenty gallons of fuel will be permitted,

provided it is stored in not larger than ten-gallon safety containers ofa type approved by the

Underwriters Laboratories. All containers shall be stored at least two feet above the floor level

ofthe hangar.

Not to operate aircraft engines in the hangar for any reason.

Not to operate aircraft. engines such as would send/blow propwash into any open hangar or

other hangar.

To maintain a fire extinguisher in the leased Hangar. The fire extinguisher shall be properly
maintained by Lessee in fully charged condition (type ABC required).

To use reasonable means to limit power consumption. Such shall include but is not limited to
turning off all interior lights when Lessee is not in or around the hangar. Excessive electrical

consumption may result in a monthly surcharge. Owing to climate conditions, the use of an

electric block heater is permiued but no unattended space heaters of any nature are permitted to

be used in the Hangar.

To secure the hangar doors in the closed position at all times, when not within the hangar or not

in the immediate area. Operation of the hangar doors will be done by the operator positioned at

the electric control box during the entire time the door is being moved to open or closed

position. There will be absolutely no tampering with the electric door controls. Any attempt by
the Lessee, his/her agents, representatives or associates to violate this rule will terminate the

Hangar rental agreement at the option of Lessor.

4.t5
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4.16 To not leave unattended private automobiles or other vehicles on the ramp.

4.17 Not to conduct business activities relating to aircraft operations for hire unless/until proper

legal contracts-including liability insurance-- have been negotiated, approved and entered into

with the Lessor including, but not limited to: crop dusting, crop spraying, aerial seecling, charter

operations, sight-seeing, aircraft, engine electronic maintenance and overhaul, sales, flight
instruction, banner towing, parachute jumping, sþ writing, aerial contests and air shows.

4.18 Not to use or allow the premises to be used for any unlawftil purposes under Federal, State or
municipal codes and regulations.

4.19 Remove snow adjacent to the cloors of the Premises. Lessor shall be responsible for taxiway
maintenance and snow removal from the premises to the runway.

4.20 Not constmct or place signs, a'"vnings, marquees, or other structures projecting from the exterior

of the Premises nor make any penetrations into the intemal and extemal walls of the Premises

without the written consent of Lessor.

4.21 To provide Lessor with proof of personal property licensure, inspections and receipt of payment

for any applicable excise taxes for the aircraft hangered on the Premises. Such documentation

shall be maintained and kept up to date during the term(s) of this Lease and include any

changes to the "N" number of Lessee's aircraft.

5.0 Repairs, iVlaintenance and Utilities

Lessor shall be responsible for all costs relating to the construction, maintenance, and utilities, of the

Premises. The Lessor shall have the right to enter upon the Premises at any time for inspection or to make

repairs, additions, or alterations as may be necessary for the safety. improvement. or preselvation of the

Premises.

6.0 Assignment. Sublease or License

The Lessee may not at any time assign, sell, convey, or sublet this Lease or any part of it.

7.0 Default or Breach

7 .l Each of the following events shall constitute a default or breach of this Lease by Lessee:

7 .1.1 If Lessee shall fail to pay the rent, or any part thereof within 30 days of when the rent is

clue.

7 .I .2 If Lessee shall fail to perform or comply with any of the terms andlor conditions of this

lease.

7 .l .3 If Lessee shall vacate or abandon the Premises.

7.2 Effect of Default. In the event of any default by Lessee hereunder, as set forth in Section 8.1,

Lessor shall provide Lessee with written notice of the breach of the Lease terms or conditions

and Lessee shall have fifteen (15) days to coffect the default. If the default is not cured within
fifteen (15) days, this Lease and the terms hereby granted shall terminate and be forfeited, at the

option of the Lessor, Lessor's heirs or assigns. If Lessee fails to comply with the

aforementioned notice within five (5) days liom date of the notice, Lessor shall cause all
contents in the leased hangar, including any aircraft to be removecl at Lessee's expense. Lessor

shall also have the right and option to enforce the terms and conditions of the Lease by any

method available under Maine Law and including the right of Lessor to expel Lessee and relet

the Premises to a third party. In the event this Lease is terminated by Lessor because of a
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breach of Lessee, Lessor may recover from Lessee all damages proximately rcsulting from the

breach, including the cost of recovery of the Premises, attorney's fees, and the rent due under

this Lease for the remainder of the Lease term as if not earlier terminated by Lessor.

8.0 Surrender of Possession

Lessee shall, on the last day of the term of this Lease, or an earlier termination or forfeiture of the Lease,

peaceable and quietly surrender and cleliver the premises in as good a condition as they are now, normal

wear and tear expectecl. Any cleanup costs or repair costs incurred by Lessor due to Lessee's occupancy

will be deducted from the Security Deposit. A check for the remainder of the security deposit or an

lnvoice if said costs exceed the Security Deposit will be mailed to the Lessee within sixty (60) days of
surrender. Any personal property of Lessee that is left behind and not moved at the termination or default,

and if Lessor shall so elect, shall be deemed abandoned and become the property of the Lessor without
any payment or offset therefrom. Lessor may remove such fixtures or property from the premises and

store them at the risk and expense oflessee iflessor shall so elect.

9.0 Insurance and Indemnification Requirements

9.r The Lessee shall assume all risks inciclent to, or in connection with, its operation under this

contract; shall be solely responsible for all accidents or injuries to persons or property caused

by its operations upon or arising out of the Lessor's facilities; and shall indemnifu, defencl,

and hold harmless the Caribou City Councii, the Lessor and its employees, authorized agents,

ancl representatives, from any and all claims, suits, losses or damages for injuries to persons

or property, of whatsoever kind or nature, arising directly or indirectly out of Lessee's

operations or resulting from any act or omission of the Lessee, its guests, agents, employees,

or customers or resulting from any act of customers. The Lessor shall give timely notice to

the Lessee of any claim against the Lessor if the Lessor considers such claim to be the

liability of the Lessee. Failure to give such notice shall not act to waive the Lessee's liability
hereunder. The Lessee shall have the right to investigate, defend or compromise such claim to

the extent of its interest.

The Lessee at all times during the period of this contract, shall keep its aircraft, operations,

ancl equipment for which it is legally responsible, fully insured to cover liability, property

damage and bodily injury. Failure to obtain such insurance shall not operate to waive

Lessee's liability hereunder. Lessee shall obtain and maintain aviation and property damage

liability insurance and shall provide the Lessor a valid Certificate of Insurance immediately

upon acceptance of agreement.

The Certificate of Insurance shall show Caribou Municipal Airport, Caribou City, its agents

and the Fairfielcl County Commissioners as additional insurers and loss payees ancl shall

provide the Lessor a thirty (30) day aclvance notice of any cancellation or changes in Lessee's

coverage or limits.

Lessee will indemnifo, hold harmless, and,uvaive subjugating Insurance requirements, against

any loss, liability or damages and from all actions or causes of action for injuries to persons

or property arising from or growing out of the use and occupancy of the Leased Premises, or
Airport Properties, due to any negligence, act or omission to act of Lessee.

9.2

9.3

10.0 Governing Law
This agreement is a contract executed under and to be construed under the laws of the State of Maine.

9.4

11.0 Waiver
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Either parly's failure to enforce any provision of this agl€ement against the other party shall not be

construed as a waiver thereof so as to excuse the other party from future performance of that provision or

any other provision.

12,0 Severabilitv
The invalidity of any portion of the agreement shall not affect the validity of the remaining portions
thereof.

13.0 Entire Asreement
This agreement constitutes the entire agreement between the parties. No statements, promises, or

inducements made by any party to this agreement, or any agent or employees of either party, which are

not contained in this written contract shall be valid or binding. This agreement may not be enlarged,

modified, or altered except in writing signed by the parties.

IN WITNESS THEREOF, the parties have set their hands and seals this day, indicated below

Date Lessee

Date Lessee

Caribou Municipal Airport

By:
Date Its authorized Agent, Lessor

Attest:

Please mail all lease payments to

City of Cøribott
Attn: Airport Lesses
25 High Street
Caribou, ME 04736 Please include hangar number in memo on check.

Ø



Exhibit A: lllustration of the Premises
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HANGAR SHORT-TERM LEASE AGREEMENT

This lease agreement (LEASE) made and entered into at Caribou, Maine by and between

the City of Caribou, through the Caribou Municipal Airport Manager with offices at 25

High Street, Caribou, Maine 04736, hereafter refened to as "Lessor", and

Name

Street Address

City, State, Zip Code

Phone Number(s) ( )
Address

() Email

FAA Registered ooN" Number(s) of aircraft(s) stored in hangar

Insurance Policy #

hereinafter referred to as ool-essee"

1.0 Leased Premises

ln consideration of the mutual covenants contained herein, Lessor does hereby grant a short-term lease to

Lessee and Lessee hereby leases from Lessor, ahangar located at the Caribou Municipal Airport, designated as

Hangar #_,hereafter as the "Premises".

2.0 Rent

Lessee shall pay rent immediately upon execution of this agreement for the time specified under section 3.0

below. Rent amounts shall be in accordance with the following fee schedule.

Storage Period Single Engine Multi-Engine
Tie-Down Daily $10 $20

Cold Daily $20 $30

Weekly $60 $80

Monthly $17s $200

Heated

(Apr- Sep)

Daily $40 $50

Weekly $e0 $120

Monthly $180 $250

Heated

(Oct-Mar)
Daily $60 $75

Weekly $l 80 s22s
Monthly $37s $4s0

3.0 Term
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This Lease shall be from to Lease is non-renewable. If Lessee

desires to extend rental terms, such shall be done under separate contract. Extension rental rates may be

adjusted to account for consecutive and continuous rental periods.

4.0 Covenants of Lessee

To repay the Lessor the cost of repairs made necessary by Lessee's negligent or careless use of the Premises.

To surrender the Premises at the termination of this Lease in as good condition as when first occupied,

reasonable wear and tear excepted.

To lock the Premises at all times when not in use by Lessee. The only locking device to be used on the door

shall be the one furnished by the Lessor. The Lessor will retain a key for each lock and shall be authorized to

enter at any time for emergencies or inspections. The Lessor may remove any unauthorized locks.

Not to perform any aircraft maintenance of any type which requires the services of a licensed aircraft

mechaníc or technician within the Premises or within the hangar area. Unless otherwise prohibited herein, the

only maintenance which will be authorized is that which is within the scope of the aircraft owner as per FAR

#43 and does not require the use of any volatile substance. Further, no maíntenance shall be conducted on

the ramp, taxi-ways or adjacent areas.

To pay any penalties or fines that are assessed against the Lessor because of Lessee's negligence, carelessness,

misconduct, acts or omission of acts.

To maintain the Leased Premises at all times in neat and clean condition. Restrain from piling boxes, drums or

similar ¡tems on the outside of the Leased Premises and keep trash and waste oil in covered receptacles

outside of public view.

Not to operate aircraft engines in the hangar for any reason nor such as would send/blow propwash into any

open hangar or other hangar.

To use reasonable means to limit power consumption. Such shall include but is not limited to turning off all

interior lights when Lessee is not in or around the hangar. Owing to climate conditions, the use of an electric

block heater is permitted but no unattended space heaters of any nature are permitted to be used in the

Hangar.

To secure the hangar doors in the closed position at all times, when not within the hangar or not in the

immediate area. Operatíon of the hangar doors will be done by the operator positioned at the electric control

box during the entire time the door is being moved to open or closed position. There will be absolutely no

tampering with the electric door controls. Any attempt by the Lessee, his/her agents, representatives or

associates to violate this rule will terminate the Hangar rental agreement at the option of Lessor.

To not leave unattended private automobiles or other vehicles on the ramp.

Not to conduct business activities relating to aircraft operations for hire unless/until proper legal contracts--

including liabílity insurance-- have been negotiated, approved and entered into with the Lessor including, but

not limited to: crop dusting, crop spraying, aerial seeding, charter operations, sight-seeing, aircraft, engine

electronic maintenance and overhaul, sales, flight instruction, banner towing, parachute jumping, sky writing,

aerial contests and air shows.

Not to use or allow the premises to be used for any unlawful purposes under Federal, State or

municipal codes and regulations.

5.0 Assisnment Sublease or License

4.t
4.2

4.3

4.4

4.5

4,6

4.7

4.8

4.9

4.12

4.10

4.rl

The Lessee may not at any time assign, sell, convey, or sublet this Lease or any part of it.
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6.0 Default or Breach

6.1 Each of the following events shall constifirte a default or breach of this Lease by Lessee:

6.1.I If Lessee shall fail to pay the rent, or any parl thereof lvhen the rent is due.

6.1.2 If Lessee shall fail to perform or cornply with any of the tenns and/or conditions of this lease.

6.1.3 If Lessee shall vacate or abandon the Premises.

6.2 Effect of Default. In the event of any default by Lessee hereunder, as set forth in Section 6.0, Lessor

shall provide Lessee with written notice of the breach of the Lease terms or conditions and Lessee

shall have fifteen (15) days to correct the clefault. If the default is not cured within hfteen (15) days,

this Lease and the terms hereby granted shall terminate and be forfeited, at the option of the Lessor,

Lessor's heirs or assigns. [f Lessee fails to comply with the aforementioned notice within five (5) days

from date of the notice, Lessor shall cause all contents in the leased hangar, including any aircraft to

be removed at Lessee's expense. Lessor shall also have the right and option to enforce the tetms and

conditions of the Lease by any method available under Maine Law and including the rìght of Lessor to

expel Lessee and relet the Prernises to a third party.In the event this Lease is terminated by Lessor

because of a breach of Lessee, Lessor may recover from Lessee all damages proximately resulting

from the breach, including the cost of recovery of the Premises, attorney's fees, and the rent due under

this Lease for the remainder of the Lease tenn as if not earlier tetminated by Lessor.

7.0 Surrender of Possession

Lessee shall, on the last day of the term of this Lease, or an earlier termination or forfeiture of the Lease,

peaceable and quietly surrencler and deliver the premises in as goocl a conclition as they are now, normal wear

and tear expected. Any cleanup costs or repair costs incurred by Lessor due to Lessee's occupancy will be

deducted from the Security Deposit. A check for the remainder of the security deposit or an Invoice if said costs

exceed the Security Deposit will be mailed to the Lessee within sixty (60) days of surrender. Any personal

property of Lessee that is left behind and not moved at the termination or default, and if Lessor shall so elect,

shall be deemed abandoned and become the property of the Lessor without any payrnent or offset therefrom.

Lessor may remove such fixtures or property from the premises and store them at the risk and expense of
Lessee if,Lessor shall so elect.

8.0 Insurance and Indemnifïcation Requirements

8.1 The Lessee shall assurne all risks incident to, or in connection with, its operation under this contract;

shall be solely responsible for all accidents or injuries to persons or property caused by its operations

upon or arising out of the Lessor's facilities; and shall indemnify, defend, and hold harmless the

Caribou City Council, the Lessor and its employees, authorized agents, and representatives, from
any and all claims, suits, losses or damages for injuries to persons or properly, of lvhatsoever kind or
nature, arising directly or indirectly out of Lessee's operations or resulting from any act or omission

of the Lessee, its guests, agents, employees, or customers or resulting from any act of customers.

The Lessor shall give timely notice to the Lessee of any claim against the Lessor if the Lessor

considers such claim to be the liability of the Lessee. Failure to give such notice shall not act to

waive the Lessee's liability hereunder. The Lessee shall have the right to investigate, defend or
compromise such claim to the extent of its interest.

The Lessee shall provide proof of registration and insurance at the time of execution of this Lease.8.2
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8.3 Lessee will indemniff, hold harmless, and waive subjugating Insurance requirements, against any

loss, liability or damages and from all actions or causes of action for injuries to persons or property

arising from or growing out of the use and occupancy of the Premises, or Airport Properties, due to
any negligence, act or omission to act of Lessee.

9.0 Governing Law
This agreement is a contract executed under and to be construed under the laws of the State of Maine

10.0 Waiver
Either party's failure to enforce any provision of this agreement against the other paty shall not be construed as

a waiver thereof so as to excuse the other party from future performance of that provision or any other
provision.

11.0 Severabilitv
The invalidity of any portion of the agreement shall not affect the validity of the remaining portions thereof.

72.0 Entire Asreement
This agreement constitutes the entire agreement between the parties. No statements, promises, or inducements

made by any party to this agreement, or any agent or employees of either pffity, which are not contained in this
written contract shall be valid or binding. This agreement may not be enlarged, modified, or altered except in
writing signed by the parties.

lN WITNESS THEREOF, the parties have set their hands and seals this day, indicated below.

Date Lessee

Caribou Municipal Airport

By:
Date Its authorized Agent, Lessor
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CARIBOU ADMINISTRATTON
25 HIGH STREET

CARIBOU, Vm. 04736

MEMO

TO:
F'ROM:
RE:
DATE:

Caribou City Council Members
Dennis Marker, City Manager
Future Work Sessions
July 6,2018

DISCUSSION AND CALENDARING ITEM

The Council has requested that work sessions be called for the following purposes:

1) River Road Reconstruction. Discussion regarding next steps based on available funding
and options for reconstruction.

Note: A River Road stakeholder meeting has been advertised for Thursday, July 12 at

6pm in the EOC at 111 High Street. The public is welcome to attend.

2) Economic Development. Coordination with local economic development groups like
CEGC, BIG, The Glass is Half Full, the Mic Mac nation, etc.
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CARIBOU ADMINISTRATION
25 HIGH STREBT

CARIBOU, li[8.04736
MEMO

TO:
FROM:
RE:
DATE:

Caribou City Council Members
Dennis Marker, City Manager
Future Elections
July 6,2018

During the council meeting, the City Clerk, Jayne Farrin, would like to provide a verbal report
andmatenals about upcoming city and RSU elections.
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Public Notice
City of Caribou

Nomination papers are available for the November 6,2018 Municipal Election beginning July
27,2018 at the City Clerk's Off,rce in the municipal building. The deadline to return nomination
papers is 5:00 p.m. on September 7,2018. The following seats are available:

Two 3-year term seats will be available on the City Council.
Two 3-year term seats will be available on the Eastern Aroostook RSU #39 Board.
One 3-year term seat will be available on the Jefferson Cary Memorial Hospital
Fund.

Anyone striving to hold an elective city position must be a registered voter in Caribou and must
have nomination papers signed by at least twenty-five other registered Caribou voters.

Jayne R. Farrin
City Clerk
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Clerk and General Assistance Dashboard
June 2018

Business Lic, taxi driver & DBA t 42

Year To Date is from lanuary 2018 through December 20L8

Current

Month YearTo Date

Prior Year

Month

Prior Year

Year to
Date

Hunting & Combo Licenses 24 LAA 37 r.53

Fishine Licenses 64 205 61 L73

Boat Registrations 75 23t 90 249

ATV Resistrations 294 429 293 429

Snowmobi le Registrations 247 222

Vehicle Resistrations-MVR 784 3,897 888 3,994

43 206Rapid Renewal 7t 188

Birth Records 57 32r 62 370
455Death Records & Permíts 46 319 38

Marriage Records & Lícenses 27 92 25 75

Dog Licenses 29 625 27 685

Current

Month Year To Date

Prior Year

Month

Prior Year

Year to
Date

GA Applications - Caribou L1 57 1.0 59

GA Cases Paid - Caribou 7 54 T2 62

People Assisted - Caribou 9 70 74 78

GA Dollars Spent - Caribou 2,1t7 $ tg,¡¡g 5 2,572 S 15,667

Current

Month Year To Date

Prior Year

Month

Prior Year

Year to
Date

GA Applications - Connor 0 0 0

GA Cases Paid - Connor 0 0 0

People Assisted - Connor 0 0 0

GA Dollars Spent - Connor s s s
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CARIBOU PARKS & RECREATION DEPARTMENT
55 BENNETT DR.
CARIBOU, iV[E. 04736
207-493-4224
207-493-4225 Fax

MEMO

TO:
CC:
FROM:
RE:
DATE:

Mayor David Martin
Caribou City CounciV Dennis Marker
Gary Marquis
Update on Collins Pond Dam Repair
July 5,2018

Mayor Nlartin and City Councilors:

I just wanted to give you a quick update on the progress of the Collins Pond Dam Repair. I met rvith Scott Belair rvho is the
DEP field representative and we discussed what we would like to do to repair and retain a \ilater level that everyone is happy
rvith. Mr. Belair indicated that it should not be a problem on repairing the dam with the utilization of large rocks. lle did
indicate that I will need to submit a full permit for this type ofjob. The permit is called Natural Resources Protection Act
permit. There is a lot to the permit but I feel confident that rvithin the next week I shall have all the information that is
needed to fìle the application. The review process is 45t60 days. Once we fìnd out if we are approved then we will proceed
with the repairs.

Thank you for your time and consideration on this matter

Respectfully Submitted :

GaryMarquis
Supt. ofParks and Recreation

¿14



CARIBOU PARKS & RECREATION DEPARTMENT
55 BENNETT DR.
CARTBOU' N[8. 04736
207-493-4224
207-493-4225 Fax

MEMO

TO:
CC:
FROM:
RE:
DATE:

Mayor David Martin
Caribou City CounciV Dennis Marker
Gary Marquis
Disposal of unwanted equipment
July 5,2018

Mayor Martin and City Councilors:

We have been successful in selling the Usinage Cutter bar that we purchased in December of last year. Mad river ridge
runners Snowmobile Club from Waitsfïeld Vermont purchased the cutter for the asking amount of $10,000.00. The money
*'ill be deposited into park equipment reserve account which is G1-36S09.

Thank you for your time and consideration on this matter.

Respectfully Submitted:

GaryMarquis
Supt. ofParks and Recreation

,lb



Monthly Permit Report
June 2OL8

Current

Month Year To Date Prior Year Month Prior Year YTD

Buildins Permits I 15 10 25

Permit Value S ego,ooo 5 ttz,too 5 zgr,zoo 5 z,oss,zoo
Homes 2 2 0 2

Mobile Homes 0 0 0 0

MultiFamilv 0 0 0 0

Commercial 1 T 3 9

Exempt

-

Plumbing Permits

0

-

7

-

2 2

lnternal t 6 2 9

External

Demolition Permits

Sign Permits

1

0

0

3

2

L

L

I

0

2

9

5

YTD is January 20L8 to June 2018
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CFAD MONTHLY R-EPORT
June 2018

Total Fire/ Rescue Calls
-Alarms for Fires (33)
-Alarms for Rescues (66)
-Silent Alarms

-Haz-Mat
-Grass Fires
-Chimney Fires
-False Alarms
-10-55's
-Aid to Police
-Public Service

15

Total Hours Pumped
Gallons of Water Used
Amt. of Hose used:
Ladders Used (in Feet)
(75'Ariel
Thermal Imaging Camera Used: 4
COz Meter Used: 2

Rescue Sled & Snowmobile:
Rescue Boat:
Jaws Used:

MUTUAL AID TO:
P.I.F.D.
F.F.F.D.
L.F.D.
w.F.D.
Stockholm F.D.
North Lakes FD
Crown Amb
Van Buren Amb.
Life Flight
Houlton Arnb.

LOCATION
Woodland
New Sweden
Connor

Total Amb Calls 182
- ALS Calls 90
- BLS Calls 79
- Amb Calls cancelled: 2
- No Transport 26
- Long Distance Transfers 19

- Calls Tumed Over: 4: $7,332
Total out of Town Amb. Calls 34

Total Out of Town Fire/Rescue Calls 1

Est. Fire Loss, Caribou $14,000
Est. Fire Loss, out of City $
Total Est. Fire Loss $14,000
Total Maint. Hours 5 mhrs.
Total Training Hours 75.75 ttthrs
Miles Traveled by all Units 7,963
Fire Permits [ssued 126

*Color Guard Training

Total Fire & Amb. Calls 200

MUTUAL AID FROM:
P.I.F.D.
F.F.F.D.
L.F.D.
w.F.D.
Stockholm F.D.
North Lakes FD
Crown Amb
Houlton Amb.

Scott Susi, Chief
Caribou Fire and Ambulance

1

18

J

r.25
1,150
600'

I

J

I

1

I

1

1

I
2

I
OUT OF CTTY FIRES/RESCUES

# OF'CALLS MAN HRS.

3 mhrs.1

¿11



BREAKDOWN OF FIRES
For June 2018

Situation Found # Of Incidents Fire Casualties Est. Properfy
Damase

l. Private Dwellings inc. Mobile
Homes

2 $13,000

2. Apartments (3 or more)

3. Hotels & Motels

4. Dormitories & Boarding Homes

5. Public Assembly (Church,
Restaurant)

6. Schools

7. Institutions (Hospitals, Jails,
Nursing Homes)

1

8. Stores, Offices

9. Industry, Utility, Defense 1 - Utility Pole

10. Storage

11. Vacant Buildings or being Built

12. Fires outside structure dvalue
(crops. tirnber. etc.)

13. Fires Highway Vehicles I $1,000

14. Other Vehicles þlanes, trains,
etc.)

15. Fires in brush, grass w/no vah;e 1

Other Incidents

Cancelled Enroute - 2

16. Haz-}¡{.at
17. False Calls
18. Mutual Aid Calls
19. Aid to Ambulance (10-55's) 1

20. Aid to Police
21. lnvestisation (Smoke. COz or Alarm) 6 (4 -Alarm; 1 - CO; I - Smoke)
22. Service Calls J

Total Calls for the Month: l8

LlØ



Caribou Public Library

To:

From:

Date:

Re:

LIBRARY DIRECTOR'S REPORT

Moyor ønd City Councílors

Dennis Marker, City Manager

Anostosia S. Weìgle, LÍbrary Dìrector

tuly 9,2078

Library Director's Report

Dear Honorable Mayor and City Councilors,

With school out and summer in full bloom, the library will be very busy with its summer reading

program, art programs, and Sweden street events. Christina Kane-Gíbson, events and marketing coordinator,

and Caribou Trustee Board member, Kathryn Olmstead, and I are working on Heritage Day festivíties in hopes

we can coordinate a series of historical talks and an open house of the Library Archives to celebrate

Community Archives Day at the Caribou Public Library. Our usage statistics continue to surpass our 2017 year.

MONTHLY STATISTICAL COMPARISON

YEAR TO DATE CIRCULATION COMPARISON

TYPE JAN 2018 FEB 2018 MAR 2018 APR ã)18 MAY 2018

Circulation '1789 1755 2,396 2,758 2,192 2,æ1

Library Msit 4,670 5,141 5,851 6,479 6,721 6,756

Wi-Fiaccess 3,447 3,943 4,783 5,581 7,000 5,491

Books added 135 144 200 162 224 226

Books withdraw 210 398 141 114 35 1,654

Garibou Room 124 123 196 258 228 286

New registered patrons 24 '16 45 30 22 42

Archives (# of users) 23 50 102 42 34 38

JUNE 2018

Year JAN FEB MAR APR MAY JUNE TOTALS

2017 1429 L647 2165 1.67L 1782 2053 L0747

2018 7789 1755 2396 2758 2L92 250\ 13391

L
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JAN FEB MAR APR MAY JUNE

Adult books 627 657 798 827 483 703

Juvenile books 430 445 731 1213 856 1071

Teen/YA books 69 50 70 130 97 106

DVDs 394 404 508 390 492 372

eBooks/Audiobooks 147 90 '159 94 161 141

Magazines 83 55 77 62 55 56

lnterlibrary loans 39 50 53 42 48 52

TOTAL NUMBERS 1 789 1 755 2396 2758 2192 2501

MONTHLY STATISTICAL COMPARISON FOR CIRCULATION BY MATERIAL TYPE

MATERIAL TYPE

Book Arts Class: Making a flag book for teens and adults @ the Caribou Public Library

A flag book is a type of sculptural artist

book invented by Heidi Kyle. lt is based

on a simple accordion book, in which

papers are glued to the sides of the

accordion. .This book is an interesting

and innovative means of creative

expression and a great structure for

designers or for materíal display.

2
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a.m.

Reading program for Teens (grade 7 and up) wíll earn a scratch-off ticket for each book
read to win prizes. Non-winning tickets will go into a monthly drawing for two prize

baskets in July and August.

Adults may pick up a Bingo card at the library's front desk. Once they complete a

BINGO based on books they have read, they may turn in the card to be entered in
monthly drawings for July and August.

Other upcom¡ng programs

JULY 7, Saturday, Awesome Bookarts Class for Kids

Egyptian Scroll book. 1-0-11am in the Caribou Room.

Summer Reading program with a mus¡caltheme:

Caribou Room

JULY 25, Wednesday. A special bat echolocation program for ages 4 and

above.

AUGUST 4, Saturday. Awesome Bookarts Class (ABC) for Kids. Create an 8
page book from one sheet, 10-LL am in the Caribou Room.

August 4 Aroostook County Genealogical Society/Library Archives-
Community Archives Day Open House

The Summer reading program theme this year is

music and sound. Weekly programs are planned

from July 9 to Aug. 15 for the following age groups

- Elementary school, Mondays, 3-3:45 p.m.

- Preschoolers, Wednesdays, L0:30-11 a.m.

- Babies up to 24 months, Tuesdays, 10:30-11

JULY 17, Tuesday, Fiction writing workshop No. 3 with Wendy Koenig. Editing the

draft!

JULY l-8, Wednesday 3pm-5:30:pm. Carousel Book workshop for teens and

adults.

JULY 23, Tuesday. Embroidery on Paper class with Deena Bechtel. 3-6 pm in the

3
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NAPOLI
SHKOLNIK PLLC
ATTORNEYS AT LAW

PRIVIT F'GED & CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION/ATTORNEY SøORK PRODUCT
NOT SUBJECT TO FOrL OR FOrA DTSCLOSURE

JuIy 3,201,8
Dennis L. Marker
City Manager
Caribou,lVlE
25 High Street
Caribou, NIE 04736-

Re: Opioid Litigation Update

Dear: Dennis L. Nlarker:

'ü7e ale vtitìng tc-i provide y<,iu with an update on the opioid litigation.

First, in the Federal multidistrict litigation, plaintiffs for the three cases for bellwether tdals: (1)
'I'lte Coønfi: of Sammit, Oltio. r,. Purdae Pl¡arrnø L.P.,Case No. 1B-OP-45090 Q\.D. Ohio); Q) T'he Coanfl
of A¿yahoga u. Purdae Pltarnta LP., Case No. 17-OP-45004 (lrl.D. Ohio)l; and (3) City of Ckueland u.

Aneri¡oarceBergm Dra.gCorp., Case No. 1B-()P-451.32 Qrl.D. Ohio) have begun exchanging discor.ery:
with Defendants. Plaintiffs and Defendants have exchanged millions of pages of dc¡cuments and
Plaintiffs have noticed the depositions of the Defendants.

Defendants r.vere ordered b,v the Court to produce, no later than Jr-rne 1 1, documents prer.iously
produced pursuânt to any cir.il investigation, litigatio n, andf or administrative âction by fedetal
(including Congressional), state, or local government entities involving the marketrng or distdbution
of opioicls. Defenclants have alteadv begun proclucing clocuments previousþ proclucecl in Ciry of
Chicago r. Purdue Phønzta L.P.,Case No. 14-C\¡-04361 (l\.D. Ill.). Fact discovery is to be completed
by Aupgst 31,,20'IB.

Another major milestone which has moved the Iitigation forward has been the release of the
ARCOS database. \['e have worked closely with a small group of lawyers in the analysis of this data
to allorv us to iclentifi'potential clefendants in \rour communifl' that m^y have gone unnoticecl. For
example, in the three bellrvethers the cases r.vere amenclecl to aclc{, ancl in most cases clrop, parties
that without ARCOS mav have been wrongfull,v named or not properþ named. This database has
allowed for tarppted searches to identif,v what manufacturer, distril>utor and in manv cases rvhat
mforpL'tat;mactf was responsible for the flood of opioids into your community.

1 HunterJ. Shkolnik and the NapoJi Shkolnik opioid teàm 
^te 

leacling the effort for the County of
Cu,vahoga case and will be one of the three leads in the fìrst opioid cost recoverv trials to be held in
the Country.
t Ccrtain rnajor pharmacy chains including CVS, Walgrccns, WalmarT., etc, posscsscd multiplc
distributor licenses Lrp until 20'14 and bypassecl the big three distributors in the clistribution of
opioicls. These pharmaor chains mav have usecl the multiple licenses to allocate sales betrveen
ljcenses ancl to avoid the 

^ppea'rance 
of excessir,'e shipments to local outlets. This issue is being

pursued aggtessivelv now.

1

Nr\ l)Ol.l l.¡\ \!.('O\l
-ì60 LL.X¡NIìTON .i\VI:NtiE, I t1'll l1L()()R, NEW YORK, NEW YORñ t0017 l{)i) 397-1000
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NAPOLI
SHKOLNIK PLLC
ATTORNEYS AT LAW

A.lso, the Court is currentl,v discussing potential coordination with the state court proceedings
regarding written discovery, deposition protocols, and cross-noticing depositions.

Second, in the New York coordinated litigationt, the Court denied the Nlanufacturet Defendants'
motions to clismiss in their entirety (see attached Ex. 1) ancl the Defenclants' motion for an orcler
seeking to preclurcle ptosecution of the Plaintiffs' claims b)' outsicle counsel retained on a contingent-
fee l¡asis. The Manufacturer Defendants were ordered to sen'e their answers to the complaint on or
beforeJune 28.

These decisions âre another milor victorl for the Plaintiffs in this litigation. We are still awaiting
the Court's clecision on the Distributor Defenclants' motion to clismiss, but rve expect a clecision
soon.

Tltird,in Pennsy'lvania, the cases brought by the Counties and Cities were coordinatecl in
Delaware County. The next step is for the Cc,iurt to eflter a scheduling <-rrder detailing all upcoming
dcadlincs.

Foørtb, in \Vest Virginia, our fìrm ras selectecl as liaison counsel ancl we âre now proceecling to
the motion to dismiss stage.

Ffh, in the federal multidistrict litigation, the Court entered an Order reqrúring Plaintiffs t<r

complete Plaintiff Fact Sheets. Thìs is a streamlined discovery demand that ill Plaintiffs with cases

pending in the multidistrict litþtion will be required to complete. It does not matter if the case is
pending remand to state collrt, as it is anticipated that this will be a requirement as long as the case is
in federal coult. Our team will be working close\' with you in prepadng to respond to this document
information request.

We n'ill conttnue to update ,Vou on our progress. Please coritact us if t'ou ltave anr.questions.

Regards,
Napoli Shkolnik PLLC

t As yoo may aheady know, Paul J. Napoli is at the forefront of this successful effort as the Co-Lead
in the New Ì-ork coordinated litigation.

2
\¡\P0t.lL¡\\!.CO\1

360 LEXINGTON ÀVFìNIJE, l rTH FLOOR, NEW YORK, NElv YORK r0017 I {:r:) -197-i000
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NAPOLI
SHKOLNIK PLLC
AÏTTRNEYS AT LAW

t
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LED INDEX NO. 40A000/2011

RtrCEIVtrD NYSCEF ': 06/78/2018\TYSCtrtr DOC. NO. 454

SIIÛRT FORM ORDER,

PRESENT:

Hon. JERRY GAR(ìI IIT,O

Justice of the Supreme Court

INDEX No. l7

SUPREME COURT - STATE OF NEW YORK
NEW YORK STATE OPIOID LITTGATION PART 48 - SUFFOLK COT'NTY

E.FILE
X

IN RE OPIOID LITIGATION

Upon the reading and filing of the following papers in this matter: (l) Notice of Motion by defendants Endo Health

Solutions, Inc. and Endo Pharmaceuticals, Inc. {Mot. Seq, #001), dated November 10,2017, and supporting papers iincluding
Memorandum of Law); (2) Memorandum of Law in Opposition (Mot. Seq. #00 I ), dated January 19, ?0 l8; {3) Reply
Memorandum of Law (Mot. Seq, #001), dated February 23,2018¡' (4) Notice of Motion by defendants Purdue Pharma, L"P.,

Purdue Pharma, Inc., and the Purdue Frederick Company, Inc. (Mot. Seq" #002), dated November 10, 2017, and supporting
papers (including Memorandum of Law); (5) Affidavit in Opposition by the plaintiffs {Mot. Seq. #002, #018, #019), dat€d

January 1S,2018, and supporting papers {including Memora¡dum of Law); t6) Reply Memorandum of Law (Mot. Seq.

#00?), dated February 23, 2018; (7) Notice of Motion by defendants l#atson Laboratories, Inc., Actavis LLC, and Actavis

Ph¿rma, lnc. (Mot. Seq. #004), dated November 10, 20i7, and supporting papers (including Memorandum of Law): (8)

Memorandum of Law in ûpposition (Mot. Seq, #004), dated January 19, 2018; {9) Reply Memorandum of Law (Mot. Seq.

#004), datsd February ?3, 201t; (10) Notice of Motion by defendants Cephalon, Inc. and Teva Pharmaceuticals USA, lnc.
(Mot. Seq. #005), dated November 10,2017, and supporting papers (including Memorandum of Law); (l l) Memorandum of
Law in Opposition (Mot. Seq. #005), dated January 19,2018; (12) Reply Memorandum of Law (Mot. Seq. #005), dated

February 23, 2018; (13) Noticc of Motion by defendants Allergan plc aad Actavis, lnc. (lvfot, Seq. #007), dated November

tA,2Al7, and supporting papers (including Memorandum of Law); (14) Affidavit ia Opposition by the plaintifß (Mot. Seq.

#007), dated January 19, 20 18, and supporting papers (including Memorandum of Law); ( l5) Reply Memorandum of Law

(Mot. Seq. #û0?), dated February ?3,2018 (16) Notice of Mstion by defendants Purdue Pharma, L.P., Purdue Pharma, Inc.,

The Purdue Frederick Company, Inc., Cephalon, Inc., Teva Pharmaceuticals USA, tnc., Johnson & Johnson, Janssen

Pharmaceuticals, [nc., Janssen Pharmaceutica, Inc., CIrtho-McNeil-Janssen Pharmaceuticals, lnc., Fndo Health Solutions, Inc.,

Ëndo Pharmaceuticals, lnc., Allergan plc, and Actavis, Inc. (Mot. Seq. #018), dated Novernber 10, 2017, and supporting

papers {including Memorandum of Law); ( 17} Memorandum of Law in Opposition (Mot, Seq. #0 I 8), dated January I 9, 20 18;

( I 8) Reply Memora¡rdum of Law (Mot. Seq. #0 I 8), dated February 23, 2t I 8; ( I 9) Notice of Motion by defendants Johnson &
Johnson and Janssen Pharmaceuticals, lnc. {Mot. Seq. #019), dated November 10,2017, and supporting papers (including

Memorandum of Law); (20) Memorandum of Law in Opposition (Mot. Seq. #019), dated January 19,2018; (?l) Reply

Memorandum of Law (Mot. Seq. #019), dated February 23, ?018;it is

ORITEfuED that the motion by defendants Endo Health Solutions,lnc. and Endo

Pharmaceuticals,Inc., the motion by defendants Purdse Pharma, L.P., Purdue Pharma" Inc., and the

MOTION DATE 2/7/18
ADJ. DATE 3I2II18
Mot. Seq. #001 - MD
Mot. Seq. #002 - MD
Mot. Seq. #004 - MD
Mot. Seq. #005 - MD
Mot. Seq. #007 - MotD
Mot. Seq. #018 - MD
Mot. Seq. #019 - MD

X

1of36
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NYSCEF DOC. NO . 454

rNDEX NO. 4A0000/20L7

RECEIVED NYSCEF | 06/LB/2OLB

ln re Opioid Litig.
Index No. 400000/2017
Page2

Purdue Frederick Company, Inc., the motion by defendants Watson Laboratories, Inc., Actavis LLC, and

Actavis Pharma,Inc., the motion by defendants Cephalon, Inc. and Teva Pharmaceuticals USA,Inc., the

motion by defendants Allergan plc and Actavis, lnc., the motion by defendants Purdue Fharma, L.P.,

Purdue Pharma" Inc., The Purdue Frederick Company, [nc., Cephalon,lnc., Teva Pharmaceuticals USA,
Inc., Johnson & Johnson, Janssen Pharmaceuticals, Inc., Janssen Pharmaceutica, Inc., Ortho-McNeil-
Janssen Pharmaceuticals,Inc., Endo Health Solutions, Inc., Endo Pharmaceuticals, Inc., Allergan plc,

and Actavis,Inc., and the motion by defendants Johnson & Johnson and Janssen Pharmaceuticals, Inc.,
are hereby consolidated for purposes of this determination; and it is

ORDEREL that defendants' motions for an order pursuant to CPLR 321l, dismissing as against

each and all of tbem the master form long complaint ñled in this action, are granted to the limited extent

set forth below, and are otherwise denied.

The plaintiffs are counties within the State of New York that have commenced seprirate actions

against certain pharmaceutical manufacturers for harm allegedly caused by false and misleading
marketing campaigns promoting semi-synthetic, opium-like pharmaceutical pain relievers, including

oxycodone, hydrocodone, oxymorphone, and tapentadol, as well as the synthetic opioid prescription pain

medication fentanyl, as safe and efÊective for long-term treatment of chronic pain. Also named as

defendañts in those actions are certain pharmaceutical distributors that allegedly distributed those

opium-like medications (hereinafter referred to as prescription opioids, pharmaceutical opioids, or
opioids) to retail pharmacies and institutional health care providers for customerË in such counties, and

individual physicians allegedly "instrumental in promoting opioids for sale and distribution nationally"
and in such counties. Briefly stated, the plaintifß allege that tortious and illegal actions by the

defendants fueled an opioid crisis within such counties, causing them to spend millions of dollars in
payments for opioid prescriptions for employees and Medicaid beneficiaries that would have not been

approved as necessary for treatment of ckonic pain if the true risks and benefits associated with such

medications had been known. They also allege that the defendants' actions have forced them to pay the

costs of implementing opioid t¡eatment progmms t'or residents, purchasing prescriptions of naloxone to

treat prescription opioid overdoses, combating opioid-related criminal activities, and other such

expenses arising from the crisis.

One such lawsuit was commenced in August 2016by Suffolk Coun$ and assigned to the

Commercial Division of the Supreme Court. By order dated July 17,2017, the Litigation Coordinating
panel of the Unified Court System ofNew York State directed the transfer of eight opioid-related actions

brought by other counties, and any prospective opioid actions against the manufacturer, distributor, and

individual defendants, to this court for pre-trial coordination. That same day, the undersigned issued a

case manâgement order reiterating that the individual actions are joined for coordination, not

consolidated, and directing that a master file, known as "In re Opioid Litigation" and assigned index

number 4000001201?, be established for the electronic fiting of all documents related to the proceeding.

The undersigned fu*her directed the plaintiffs to fïle and serve a master long form eomplaint subsuming

the casses oiaction alleged in the various complaints, and directed the manufacturer defendants, the

distributor defendants, and the individual defendants to file joint motions pursuant to CPLR 3211,

seeking dismissal of the master complaint, all by certain dates'

2of36
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NIYSCEF DOC. NO.454

INDEX NO. 4000a0/201"1

RECETVED NYSCEF. 06/18/20L8

In re Opioid Litig.
Index No. 400000/2017
Page 3

The master long fiorm complaint filed by the plaintiffs names as defendants the pharmaceutical
manufacturers Purdue Pharma L.P., Purdue Pharma, lnc., and The Purdue Frederick Company. Inc.
(collectively referred to as Purdue), I'eva Pharmaceuticals USA, [nc,, and Cephalon, lnc. (collectively
referred to as Cephalon), Johnson & Johnson, Janssen Pharmaceuticals, Inc., Janssen Pharmaceutica,
lnc.,nlWa Janssen Pharmaceuticals, [nc., and Ortho-McNeil-Janssen Pharmaceuticals,Inc., n/lcla Janssen

Pharmaceuticals, Inc. (collectively refened to as Janssen), Endo Health Solutions, Inc., and Endo
Pharmaceuticals, Inc. (collectively referred to as Endo), Allergan plc f/k/a Actavis plc, Actavis,lnc. flWa
Watson Pharmaceuticals,Inc., W'atson Laboratories, Inc,, Actavis LLC, and Actavis Pharma, Inc. f/lc/a
Watson Pharma, Inc. (collectively refened to as Actavis), and Insys Therapeutics, lnc. (referred to as

Insys). Purdue allegedly manufactures, promotes, and sells various prescription opioids, including
OxyContin and MS Contin, both of which are sold as extended release tablets and indicated for around-
the-clock,long-term pain treatment, and Hysingla, which also is indicated for around-the-clock
treatment of severe pain. Cephalon allegedly manufactures, promotes, and sells Actiq and Fentora,
fentanyl drugs approved by the FDA for "breakthrough pain" in cancer patients who are tolerant to
opioid therapy; it also allegedly sold generic opioids, including a version of OxyContin, from 2005
through 20û9. Janssen allegedly manufactures, promotes, and sells Duragesic, a fentanyl drug approved
for opioid-tolerant patients requiring around-the-ciock opioid treatment, which is sold in the form of a
transdermal patch. Until 2015, it also sold the prescription opioids Nucynta ER and Nucynta, both of
which initially were approved for the managernent of moderate to severe pain, with Nucynta ER
indicated for around-the-clock, long-term opioid treatment. Endo allegedly manufactures, markets, and

sells the branded opioids Opana" Percodan, and Percocet, all three of which are matketed for moderate to
severe pain, as well as generic opioids. Until June 2t17, it also sold Opana ER, an oxymorphone drug in
the form of an extended-release tablet, which was åpproved lor around-the-clock treatrnenl of moderate
to severe pain, but it was removed from the market following a request by the FDA. Actavis allegedly
markets and sells the branded drugs Kadian and Norco, and generic versions of Opana and Duragesic.
Kadian, an extended-release morphine sulfate drug, allegedly is approved for the management of pain
requiring around-the-clock, long-term treatment, and Norco is a generic version of Kadian. Insys

allegedly develops, markets, and sells the branded prescription opioid Subsys, a sublingual spray of
fentanyl.

As relevant to the motions that are the subject of this order, the master long form complaint
(hereinafter the complaint) alleges that Prndue, Cephalon, Janssen, Endo, and Actavis (hereinafter

collectively refened to as the manufacturer defendants), to maximize their profits, intentionally

misrepresented to the public and the medical community the risks and benefits of opioids for the

tr€atment of chronic pain. It alleges that to reverse the stigma historically associated with opioid use so

that more patients would request opioids, rnore physicians would write prescriptions for them, and more

healthcare insurers would pay for such heatment, the manufacturer defendants developed marketing

campaigns, which included such shategies as branded and unbranded advertisements, educational

progîams and materials, and detailing of physicians, that overstated the bencfits of prescription opioids

ior ihronic pain (i,e,, pain lasting three or more months) and misrepresented-even trivialized-the

dangers associated with the long-term use of such medications, It further alleges th¿t the defendants sold

their pharmaceutical opioids to consumers within the plaintiffs' jurisdictions.
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The complaint also names as defendants the pharmaceutical distributors McKesson Corporation,
Cardinal Health, Inc., Amerisource Drug Corporation, American Medical Distributors, Inc., Bellco
Drugs Ltd., Kinray, LLC, PSS V/orld Medical, Inc., and Rochester Drug Cooperative, Inc., and alleges

that such defendants distributed pharmaceuticals to pharmacies and institutional providers within
plaintiff counties. In addition, it names the physicians Russell Portenoy, Perry Fine, Scott Fishman, and

Lynn V/ebster as defendants. The court notes that a stipulation discontinuing the claims against Dr.

Portenoy without prejudice to any related action was filed by plaintiffs on March 16, 2018.

The complaint sets t'orth seven causes of action against all defendants. The first cause of action

alleges deceptive business practices in violation of Oeneral Business Law $ 349, and the second cause of
action alleges false adverfising in violation of General Business Law $ 350- The third cause of action

asserts a common-law public nuisance claim, the fourth cause of action asserts a claim for violation of
Social Services Law $ t 45-b, and the fifth cause of action asserts a claim for fraud. The sixth cause of
aclion is for unjust enrichment, and the seventh cause of action is for negligence.

The manufacture¡ defendants now jointly and separately move, pre-answer? for an order

dismissing the complaint pursuant to CPLR 321I (a) (1), (5), (7), and (8). While the cout recognizes

that subdivision (e) of CPLR 3211 permits a defendant to make only one motion under subdivision (a), it
also recognizes the complexity of this matter as well as its unusual procedural framework; as the

plaintiffs have been afforded ample opportunity to respond and have, in fact, submitted substantive

opposition to each of the motions, the court will, for current purposes, waive compliance with the single-

motion rule.

Before addressing thç more comprehensive issues raised by the defendants, the court notes,

insofar as certain of the manufacturer defendants seek dismissal on the ground that they are mere

affiliates, the lack of evidence in the record to support any such claims, a¡rd the motions are denied to

that extent without prejudice to any motions for summary judgment after joinder of issue.

When considering a motion to dismiss, a court must give the pleading a liberal construction,

presume the allegations of the complaint are true, aftord the plaintiff the benefit of every favorable

i¡f"r.n... and determine only whether the facts as alleged fit within a cognizable legal theory {EBC I,
Inc. p Goldmsn, Søchs &, Co.,s NY3d l l, 19, 799 NYS2d 170 [20051; Leon v Martínez,84 NYZd 83'

87-88, 614 NYS2d 972U9941). o'Whether a plaintiffcan ultimately establish [the] allegations is not

pa* oithe calculus in deìermining a motion to dismiss- {EBC I,Inc. v Goldman, Sachs & Co.,s NY3d

at 19, 799 NYS2d at 175),

Disrnissal under CPLR 3211 (a) (1) may be granted only if the documentary evidence "utterly

refutes plaintiffs factual allegations" and conclusively establishes a defense to the asserted claim as a

matter åf lu* (Goshen v Mutaul Lde Ins. Ca., 98 NYzd 3l'4,326,746 NYSZd 858 [2002]; Leon v

Martinez,B4 Ny2d at 88, 614 NYS2d atg72). A party seeking dismissal under CPLR 3211 (a) {5)

based on the doctrine of res judicata must demonstrate that a {inal adjudication of a claim in a prior

action between the parties on the merits by a cou* of competent jurisdiction precludes relitigation of that

claim in the instant action (lWiller Mfg. Co. v Zeíler,4s NY2d 956, 958, 411 NYS2d 558 [1978])'
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Likewise, a defendant raising a statute of limitations defense under CPLR 321I (a) (5) bears the initial
burden of establishing a prima facie case that the time to commence t¡e cause of action expired
(see Texería v BAB Nuclear Rødíolop, F,c.,43 ADSd 403, 840 NYS2d 417 lãdDept 20071).

On a mction to dismiss under CPLR 321 I (a) (7), the initial test is whether the pleading states a

cause of action, not whether the plaintiffhas a cause of action (Guggenheímer v Gínzhurg,43 NY2d
268,275,401 NYSZdl82U977hSokolvLeader,74AD3dll80,904NYS2d153[2dDept2010]). If
documentary proof is submitted by a party seeking relief under CPLR 3211 {a} (7), the tmthf.dness of
the pleadings need not be assumed. Instead, the test applied by the court is whether the plaintiffhas a

cause of action, not whether one is stated in the complair,f {Guggenheimer v Ginzburg, 43 NYzd at?75,
401 NYS2d at 185; Peter F, Gaito,4rehítecture, LLC v Símone Dev. Corp.,46 AD3d 530, 530, 846

NYS2d 368, 369 [2d Dept 20A7); Rappøport v Internatíonul Pløytex Corp.,43 ADzd 393,395,352
NYS2d 241,243 [3d Dept 1974)),

If a defendant challenges the propriety or adequacy of service of a summons a¡rd complaint under

CPLR 3211 (a) (8), it is the plaintiff s burden to prove, by a preponderance of the evidence, that
jurisdiction over the defendant was obtained by proper service of process (e.g. Aurorø Loan Servs., LLC
v Guínes, I 04 AD3d 885, 962 NYS2d 3 I 6 [2d Dept 201 3]]. The plaintiff, however, is not required to

allege in the complaint the basis for personal jurisdiction {Físhman v Pocono SkÍ Rental,82 ADZd 906,

440 NYS2d 700 [2d Dept 1981]), and to withstand a pre-ansv/er motion to dismiss, the plaintiffneed
only demonst¡ate that facts "may exist" to suppcrt the exercise ofjurisdiction over the defendant (CPLR

321I [d]; Peterson v Spartan Indus.,33 NY2d 463,354 NYSZd 905 [1974J; Yíng Jan Chen v Lei Shí,
19 AD3d 407,796 NYS2d 126lzdDept 20051).

In the analysis that follows, the court will frst discuss those issues bearing on multiple causes of
action before examining each of the causes of action separately for legal suffioiency.

Xleefnption

The manufacturer defendants contend that many of the plaintifß' claims conceming alleged

misrepresentations a¡e not actionable under federal preemption principals. They seek dismissal of the

plaintiffs' claims to the extent that they challenge such defendants' promotion of opioid medications

ãonsistent with Food and Drug Administration ("FDA") approvêd indications. Purdue also seeks

dismissal on the ground that the plaintiffs' claims are preempted by federal law. Purdue argues that the

plaintiffs wrongfully demand that it unilaterally change the FDA-approved uses for its prescription

opioid medications- It also contends that the plaintifß' claims would prohibit it {lom marketing opioids

for their FDA-approved uses and indications, and would impose a duty upon thÐ manufacturer

defendants to aúãr the labels of their drugs in a manner that conflicts with their duties under federal law,

The manufacturer defendants collectively insist that their marketing of opioids is consistent with FDA-

approved labeling; therefore, any state law that would require them to make statements that are

iåconsistent with existing labeling, would directly conflict with the FDA regulations'
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The plaintiffs oppose the motion, arguing the United States Supreme Court has ruled that state

tort claims do not stand as an obstacle to accomplishing the purposes of the Food, Drug, and Cosmetic
Act (FDCA), 2l USC $ 301 et seq., and FDA approval of a drug was not intended to displace state

claims regarding the drug. The plaintiffs assert that despite FDA approval of the manufacturer
defendants' opioid medications, such defendants were not required to repeat information they knew to be

false in advertising and promoting their products after they became aware of new information that did

not support their statements. The plaintifis further assert that the manufacturer defendants failed to
identiff any federal obligations with which the plaintiffs' claims con{lict, and that they ignore the

plaintifß' allegations that they engaged in off-label marketing and made representations designed to

undermine information in drug labels.

The Supremacy Clause of the United States Constitution establishes that federal law "'shall be the

supreme Law of ihe Land" (US Const, art VI, cl2)" "A fundamental principle of the Constitution is that

Congress has the power to preempt state law" through its enactments (Crasáy v Nøtíonnl Foreign Trade

Council,530 US 363,3'12,1?0 S Ct 2288,2293 [2000]; see Lee v Astoria Generating Co., L.P., l]
NY3d 382,89? NYS2d 79a 120091; see also Doomes v Best Tr. Corp., 17 NY3d 594, 601, 935 NYSZd

268 [20] L]; ßalbuena v IDR Realty LLC,6 NY3d 338, 812 NYS2d 416 [2006]). In certain instances,

Congress may expressly preempt the state law; however, evgn where federal law does not contain an

express preemption prcvision, st¿te law must still yield to federal law to the extent of any conflict

therewith (see Worner v Amerícøn Fluoride Cnrp,,2A4 
^D2d 

l, 616 NYS2d 534lz.d Dept 19941)'

This doctrine of implied conflict preemption is generally found in two forms: impossibility preemption,

which exists where "it is impossible for a private party to comply with both state and federal

requirements," and obstacle preemption, which exists where o'state law stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress" (Doomcs v Best Tr.

Carp.,l7 NY3d at 603, 935 NYS2d at273 [internal quotation marks omitted]; see Altría Group,Inc. v

Goad,555 US 70,129 S Ct 538 [2003]; Cîty of New Yorkv Jab-Lot Pushcart, SS NY2d 163,643

NYS2d 944 [1996]). In making a determination whether conflict preemption applies to bar a cause of
action, the court must consider congressional intent, i.e., whether Congress intended to set aside the laws

of a state to achieve its objectives (Barnetl Bank øf Marion County, NA v Nelson,517 US 25, 30, I 16

S Ct 1103, ll07 [1996]; LouisiønøPub.Sen.Cammn.v FCC,47óUS 355,369,106 S Ct 1890, 1899

[19S6]; Lee t' Astoria Generøting Co., L.P.,13 NY3d at 391, 892 NYS2d at299). The Supreme Court

has "observed repeatedly that pre-emption is ordinarily not to be implied absent an actual conflict"

(EnglÍsh v Genersl Elec, Co,,496 US 72,9A,110 S Ct 227A,2281 [1990]; see Cìpollane v Líggett

Group, Ínc.,5A5 US 504, I 12 S Ct 2605 Ú992]). "The mere fact of tension between federal and state

law ii generally not enough to establish an obstacle supporting preemption, particularly when the state

law involves the exercis" of ttaditional police power" (Madeira v lffardøble Hous. Found-,únc.,469

F3d 219, 241l?dCir 20061 fintemal quotation marks omitted])'

It is well established that "the St¿tes traditionally have had great latitude under their police

powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons"

iwedtronic,*Inc. v Lshr,sl I us 470,475,1 l6 s ct 224a,2245 [1996]; see Bølbuena v IDR Reølty

LLC,6Ny3d 3 jB, I tZ ÑySZ¿ 416; Madeira v Affordahle Hous. Found', Inc,,469 F3d at 241). The

protection of consumers against deceptive business practices is one area traditionally regulated by the
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states (ree Cølífarnìa v ARC Am Corp.,490 US 93, 109 S Ct 1661 [989]). V/ith regard to a confÌict
preemption analysis, the United States Supreme Court dictates that if Congress has legislated in a field
traditionally occupied by the states, courts must "stã.rt with the assumption that the historic police
powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest
purpose of Congress" (rd. at 101, 109 S Ct at 1665; Lee v Astorìa Generøtìng Co., L.P.,l3 NY3d at
391,892 NYSZd at299). Therefore, a strong o'presumption against preemption applies in consumer
protection cases" Qn re Ford Fusion &. C-Max FueI Econ. Litig.,20l5 WL 7018369, *25 ISD NY
20lsl).

Here, the question before the court is whether New York's consuner protection laws and

traditional tort principals pose an obstacle to the FDA's regulation of prescription drug promotion and
advertising or make it impossible for the manufaclurer defendants herein to comply with those
regulations as a matter of law, "The palry arguing that federal law preempts a state law bears the burden
of establishing preemption" (id, at+23).

In the 1930s, because of increased concern about the availability of unsafe drugs and fraudulent
marketing of drugs, Congress enacted the FDCA, which authorized the FDA, among other things, to
regulate the prescription drug industry Ç{yeth v Levine,555 US 555, 567, 129 S Ct 1 187, i 196 [2009];
Medtrcnic,Inc. v Lohr,518 US at475,116 S Ct at2246;Dobbs v tlyeth Pharm.,797 F Supp 2d 12ó4,
1270 IWD Okla 201 ll). The legislation "enlarged the FDA's powers to protect the public health and

assure the safety, effectiveness, and reliabilify of drugs" (Wyeth v Levine,Sss US at 567,129 S Ct at

I 195-l196). It required manufacturers to submit a new drug application-including proposed labeling-to
the FDA for review prior to distribution of the drug, and the FDA could reject the application if it
determined that the drug was not safe for use as labeled (td.). Under the FDCA, a drug's labeling is

construed broadly, and includes "any a¡ticle that supplements or explains the product even if the article
is not pþsically attached to it" {Snndovølv PharmøCare USr Inc.,2018 \ryL 163301l, *2 [9th Cir
20181 [internal quotation marks omitted]; see 2l USC $ 321 [m]). Labeling also includes descriptions

of a drug in brochures and through media. and references published for use by medioal practitioners,

which contain drug information supplied by the manufacturer, packero or distributor of thE drug {21 CFR

$ 202.1 tll t2]). Thus, in many respects, opioid medication rnarketing and advertising materials perform

the function of labeling (see Kordel v Aniled States,335 US 345, 350, 69 S Ct 106, I l0 [19a8];
Sandoval v PharmaCøre IJS, Inc",2Al.8 \ML 163301 1). The FDA, however, generally does not review

unbranded promotional materials, i.e., materials that promote the use of a type of drug but do not

identiff any particular drug by name (:ee City of Chicøgo v Purdue Pharma L.P,,7tl5 WL22t8423,
*2 IND Il120l5]).

FDA regulation provides that a manufacturer must seek approval from the FDA prior to making

any change to its drug labeling by submitting a supplemental application for review; however, the FDA

permits pre-approved changes by the manufacfurer under certain circumstances (21 CFR $ 31a.70fcl;

Wyeth i Levíne,555 US at567,129 S Ct at 1189; Dohbs v l(yeth Phatm',797 F Supp at 1270)-

pursuant to the ..changes being effected" (CBE) regulation, a manufacturer is permitted to make a label

change where the change is needed "to add or strengthen a contraindication, warning, [or] precaution - . -

o, to-udd or stengthen an instruction about dosage ¿nd administration that is intended to increase the
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safe use of the drug product" (PLIVA, fnc. v Mensîn9,564 US 604,614,131 S Ct 7567,2575 [20111
[internal quotation marks omitted]; Dabbs v ÍI/yeth Pharm-,797 F Supp at 1270). In the spirit of the
FDCA to promote the safety, effectiveness, and reliability of drugs, Congress madç it clear that despite
FDA oversight, manufacturers were o'responsible for updating their labels" at all times (lfyeth v Levine,
555 US at 567, 129 S Ct at 1195-1 196 see Salliuøn v AventÍs, 1nc.,2075 WL 4879112 ISD NY 2015]).
"[T]he manufacturer is charged 'both with crafting an adequate label and with ensuring that its warnings
remain adequate as long as the drug is on the ma¡ket' - (Utß v Brístol-Myers Squíbb Co.,25l F Supp 3d
644,659 ISDNY 20171, quoting Wyeth v Levine,55s US at 571, 129 S Ct atll97). Notwithstanding
those obligations, if a manufacturer can show clear evidence that the FDA would not have approved a

labeling change, the CBE exception does not apply (id.). Additionally, labeling changes pursuant to the

CBE regulation may only be made on the basis of "newly acquired information" (Utts v Bristol-Myers
Squihb Ca.,226 F Supp 3d 166, 177 [SD NY 2016]; see 2l CFR $ 314Jt [c] [6] [iii]). If a claim
against a manufacturer "addresses newly acquired infomration and addresses a design or labeling change

that a manufacturer may unilaterally make without FDA approval, then there may be no preemption of
the state law claim" (id. at182; see Wyeth v Levîne,555 US 569,129 S Ct 1197; Utß v Brislol-Myers
Squìbb Co.,25l F Supp 3d644).

The manufacturer defendants challenge the plaintiffs' claims on the ground that the plaintiffs
seek to require such defendants to change the FDA'approved indications for their opioid medications.

The manufacturer defendants âssert that central to the plaintiffs' complaint are the allegations that such

defendants fraudulently and improperly promoted opioids to treat chronic pain, and that such defendants

failed to disclose that there was no evidence to support the long-term use of opioids. They contend that

the plaintiffs' allegations go against the findings of the FDA, and that the FDA did not require them to

make such disclosures. The manufacturer defendants further argue that the plaintiffs cannot show the

existence of newly acquired information that would have required them to make unilateral changes to

their product labeling.

There is no dispute that in the late 1980s and early 1990s, the FDA approved the prescription

opioid medications at issue to treat chronic pain. FD.&approved labeling for these medications warned

medical professionals and consumers about some of the risks associated with opioid use, and drug

manufacturers provided educational materials to medical professionals on heatment guidelines'

l.{evertheless, the FDA's approval of opioids for consumption by the general public does not mean that

states, and specifically, the plaintiffs herein, may not seek to proteet their residents frorn the unlaw'ful

activities of defendants concerning those drugs (see Yugler v Pha¡macia & Upiohn Ca, 2001 WL

363877 43 [Sup Ct, NY County 200 t ]; see generally English v General Elec. Co', 496 US 72, 87, I 1 0 S

Ct2270 tl9g$l ["the mere existence of a federal regulatory or enforcement scheme ' . . does not by itself

imply prå-emption of state remedies"J). "[M]anufacturers have superior access to information about

tneìr drugs, especially in the postmarketing phase as new risks emerge. State tort suits uncover unknown

drug hazards and provide incentives for drug manuf,acturers to disclose safety risks promptly" (Wyeth v

Levine,sss US at 578-579,129 S Ct at l2A2).

On the face of the complaint, it does not appear lhat the plaintiffs seek to compel the

manufacturer defendants to stop selling their medications {see Mutuøl Phørtn Ca. v B*ilett, 570 US
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472,133 S Ct2466 [2013]), nor do the plaintiffs seek to challenge the FDA's approval of their products
(seeBackmunCo.vPlaintffs'LegalComm-,53lUS34l,l2l SCtl012[2001]; InreCelexa&
Lexapro Mktg. & Sales Practices Litíg,,779 F3d 34,36 [1st Cir 2015]) or to enforce FDA regulations
(see PDK Løhs, Inc. v Fríedlonde1 103 F3d 1105 [2d Cir 1997]; In re Testosterone Replacement
Therapy Prod. Liab. Litig. Coordinated Pretrial Proceedings,z}l7 \\fL 1836443, *7 IND lll2017]).
The plaintiffs claim that the manufacturer defendants' business practices in promoting, advertising, and
marketing their FDA-approved opioids have run afoul of New York law and traditional tort principals,
ând that they should be held liable.

The plaintifß allege that when promoting prescription opioids, the manufacturer defendants
made representations that were not supported by scientific studies, thus preventing clinicians and
consumers from rnaking informed decisions about whether to prescribe or to use opioids as a primary
form of chronic pain treatment, that they used marketing strategies to evade consumer protection laws,
and that they used front groups or third parties to promote opioids as superior pain relief medication
through mbranded materials. The plaintiffs do not demand that the manufacturer defendânts removc
their products from the market as the defendants seem to suggest. lnstead, the plaintiffs' claims are
predicated o'on a more general obligation-the duty not to deceive" their residents (Cipollane v Liggett
Graup, Ine, 505 US 504, 528-529,1 I2 S Ct 2608, 2624 U9927; see In re Ford Fusíon & C-Max Fuet
Econ. Litig,,2CIl5 \¡fL 7018369). As previously indicated, FDA approval of drug labeting does not
necessarily mean that the FDA has authorized the rnanufacturer's marketing practices (see generally
Krømer v ßtusch & Lomb, [nc.,264 AD2d 596,695 NYS2d 553 [st Dept 19991; C¡ty of Chicøgo v
Purdue Pharma L,P.,2015WL?208423, *2 IND Ill2015]). The manufacturer defendants have failed
to show that the FDA has approved their means, methods, and/or the content of their drug promotion to
wârrant a finding that the plaintiffs' claims are preempted by virtue of the FDA's approval of their drug.

With respect to information contained in the manufacturer defendants' drug labels, particularly
concerning addiction and the long-term use of opioids, it is certainly a closer call whether preemption
applies. The court fi.nds that the plaintiffs' claims are not preempted undet the circumstances.

There are two stages to the preemption inquiry before the court. The plaintiffs herei¡r must show
that newly acquired information exists such that the manufacturer could unilaterally change its label in
accordance with the CBE regulation, and if the plaintiffcan prove the existence of newly acquired
information,'othe manufacturer may [] establish an impossibility preemption defense by presenting clear
evidence that the FDA would have exercised its authority to reject the labeling change" (Utts v

Brktol-Myers Squibb Co.,25l F Supp 3d 644,672 linternal quotation marks omittedl). The plaintiffs
allege that the manufacturer defendants acquired new information concerning addiction and the long-
teffn use of opioids, which, if acted upon, would have strengthened inskuction about dosing and
administration of the drugs, yet defendants continued to market their products without disclosing such
irformation tc consumers or ma¡keted their drugs by making statements that were contrary to the newly
acquired information (see Wyeth v Levine,555 US at 578-579,129 S Ct at DAZ; cf Utts v
Brittol-Myers Squibb Co",25l F Supp 3d 644,672). The plaintiffs cite many studies that were
conducted subsequent to the FDA's approval of the medications-studies that the manufacturer
defendants allegedly knew about-which contradict such detèndants' promotional statements and
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materials. The plaintiffs also allege numerous instances where the manufacturer defendants suppressed
or indirectly attempted to suppress information about the effects of their drugs that was cöûtrary to their
promotional statements. The court finds that at this stage of the proceedings the plaintiffs have satisfied
their pleading burden with regard to newly acquired information (s'ee CPLR 3211).

The manufacturer defendants further argue that the FDA has addressed the claims that plaintiffs
now advance, and their marketing is consistent with FDA-approved labeling; therefore, preemption
applies. In July 2072, Physicians for Responsible Opioid Ptescribing (PROP), a coalition of concerned
doctors, ñled a citizen petition requesting that the FDA change some indications for opioid medications.
PROP stated that clinicians were under the false impression that chronic opioid therapy \ryas an evidence-
based treatment for non-cancer pain, and asked the FDA to prohibit manufac.turers from marketing
opioids for conditions for which the use of opioids had not been proven safe and effective. In 2013, the
FDA responded to the petition, granting it in part and rejecting it in part. Recognizing the grave risks
associated with opioid use, fhe FDA required opioid manufacturers to include in their drug labels a
waming that opioids should be used only when alternative treatments were inadequate. The FDA
declined to recommend a daily maximum dose or the maximum duration of opioid treatment, and stated
thal more controlled studies were needed concerning long-term use of opioids. The agency
acknowledged that high rates of addiction were concerning, and it ordered opioid manufacturers to
conduct post-approval studies on the long-term use of the medications.

lnflyeth, the United States Supreme Court articulated that "absent clear evidence that the FDA
would not have appmved a change to [the drug's] label" ¿ court cannot conclude that it was impossible
for the drug aranufacturer to comply with both federal and state requirements (Í{yeth v Levîne,555 US
at57l,l29 S Ct at 1198). Citing Cerveny v Avenlis, ^Ilrc (855 F3d 1091, I105 p0th Cir 20171), the
manufacturer defendants argue that the FDA's rejection of the PROP citizen petition constitutes "cleâr
evidence" that the FDA would have rejected a labeling change concerning the long-term use of opioids,
the concept of pseudoaddiction (a preoccupation with achieving adequate pain relief that leads to higher
oonsumption levels of opioids), and addiction withdrawal. By way of background, in Cerveny,the
Tenth Circuit held that the FDA's rejection of a citizen petition, which made "arguments virtually
identical" to the plaintifß' claims, was clea¡ evidence that the FDA would have rejected the plaintiffb'
proposed change to a drug label(Ceneny v Aventís, Inc., 855 F3d at 1105). The plaintiffs in that case
admitted that their claims were "based on the same theories and scientific evidence presented in [the]
citizen petition" (id. at I 101).

"[W]hen considering a preemption argument in the context of a motion to dismiss, the factual
allegations relevant to preemption must be viewed in the light most favorable to the plaintiff. A [] court
may find a claim preempted only if the facts alleged in the complaint do not plausibly give rise to a
claim that is not preempted" (Utts v Erktol-Myers Squibh Ca.,25l F Supp 3d at 672 [internal quotation
marks omitted.l). The plaintiffs in thís action allege that the manufacturer defendants made presentations
to medical professionals and others about the effrcacies of long-terTn use of opioids as though those
statements were supported by substantial evidence. However, the manufacturer defendants acknowledge
that the FDA found that there \¡¡as an absence of well-controlled studies of opioid use longer than 12
weeks. The plaintifis also allege that the manufacturer defendants knew about the addictive effects of
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opioids many years before the FDA's 2013 response to the PROP petition, but minimized those eflects
when promoting, marketing, and advertising the drugs. For example, the plaintiffs allege that the
manufacturer defendants used the concept of pseudoaddiction as an excuse to encourage medical
professionals to prescribe more or higher doses of opioids despite knowledge of the high risk of abuse.
The manufacturer defendants allegedly distributed treatment guidelines to professionals, which indicated
that a clinicians' Jìrst response to heating pseudoaddiction was to increase dosing although other
adequate treatment options were available. Additionally, unlike the plaintiffs inCerveny, the plaintiffs'
allegations here are not based upon the same theories and scientific evidence presented in the PROP
petition (see Cerveny v Aventis, Inc., 855 f 3d at I 1 CI I ). The plaintiffs herein make allegations
concerning the defendants' business practices.

Moreover, the court concludes that, under the circumstanceso the FDA's "less-than-definitive
determination'" concerning PROP's request fbr maxirnum dosage and treatment duration does not meet
the Wyeth standard of clear evidence (see Amos v ßiogen ldec 1nc.,249 F Supp 3d 690,699 fWD NY
2017\ ["the Court compares the evidence presented with the evidence in Wyeth, to determine whether it
is more or less compelling"l). In its response to PROP, the FDA stated that the petitioners did not
present sufficient evidence to support their recommendations concerning the long-term use of opioids.
However" in light of the conceming high rates of addiction, the FDA requested "further exploration" of
the issues. Inasmuch as'oms.nufacturers have superior access to information about their drugs, especially
in the postmarketing phase as ne\¡¿ risks emerge" this court cannot conclude as a matter of law that the
agency would have rejected proposals from the drug manufactu¡ers to change their labeling, which in
effect would have strengthened dosing inskuction and administration of the drugs (//yeth v Levine, 555
US at 578-579,129 S Ct at 1202: In re Testostetone Repløcement Therapy Prod Liab. Lítig.
Coordinqted Pretrial Proceedings,2AlT V/L 1836443,*7). Accordingly, the court finds that the
plaintiffs' state-law claims do not make it impossible for the manufacturer defendants to comply with the
FDA's regulations; therefore, the manufactwer defendants' application to dismiss those claims on
federal preemption grounds is denied (see CPLR 3211 [aJ U]; Wyeth v Levine,555 US 555, 129 S Ct
Ll87; Sullìvøn v Aventis, Inc.,2AL5 WL 4879112; see generally Feinberg v Colgate Pslffiolive Co.,34
Misc 3d 12431A1,950 NYSZd 608 [Sup Ct, NY County 2012b.

Municipal Cost Recoverv Rule

The manufacturer defendants' argument that the complaint does not allege a cognizable injury,
i.e., that the plaintiffs are barred under the municipal cost recovery rule from recovering the costs of
governmental services incurred in connection with the opioid crisis, is rejected. The municipal cost
recovery rule, also known as the free public services doctrine, precludes municipalities from recovering
as darnages from atortfeasorthe cost ofpublic services, such as police and fire protection, required as a
consequence of an accident or cmergency þee Koch v Cansolìdated Edkon Co. of N,y., 62 NY2d 548,
560,479 NYS2d 163 [1984]; AastinvCiçof Br{falo,l82AÐ2d 1143,586NYS2d841 [4thDepr
19921; Cíty of Bulfalo v Wilson, I 79 AD2d 1 079, 580 NYSZd 679 [4th Dept 1992] ; see also e.g.
County of Erie, New York v Colgan Air,Inc.,7l1 F3d 147 Í2d Cir 20131; Cþ of Flagstaff v Atchison,
Topelra &, Santa Fe Ry, Co.,7l9 Fzd322 [9th Cir 1983J). In Koch, the Court of Appeals held that New
York City could not recover as damages from Consolidated Edison the costs it incurred "for wagÊs,
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salaries, overtime and other benefits of police, fire, sanitation and hospital personnel from whom
services (in addition to those which would normally have been rendered) were required" as a
consequence ofa 25-hour blackout caused by the company's gross negligence, holding "[t]he general
rule is that public expenditures made in the performance of governmental functions are not recoverable"
(KochvConsolldatedEdísonCo.of N.Y,,62NY2dat560,479NYS?dat 170). Andin Cityof
Flagstøffi a seminal case for the municipal cost recovery rule, the Court of Appeals held that the cost of
providing police, fire and emergency services "from fire or safety hazards is to be borne by the public as

a whole, not assessed against the tortfeasor whose negligence creates the need for the services,"
reasoning that a rule allocating such expenses to the tortfeasor who caused an accident or other public
emergency wauld upset "[e]xpectations of individuals and businesses, as well as their insurers,o'and that
the legislature, not the court, is the appropriate forum in which to address whether the costs related to
public emergencies should be shifted to the responsible puty (City of Flogstatf v Atchison, Topeku &,

Ssnta Fe Ry. Co.,917 E2d at323-324). The municipal cost recovery rule, however, does not ba¡ a
çausp of action for public nuisance (see County of Erie, New York v Colgan Air, Inc.,71 I F3d 147: see
also Stale of New Yark v Schenectady Chems., I 17 Misc 2d 96A,459 NYS2d 971 [Sup Ct, Rensselaer
County 19831), and an exception exists permitting recovery for public expenses authorized by statute or
regulation (Koch v Consolidated Edkon Co. af N.f., 62 NY2d at 561, 479 NYSZd at 170).

Here, the plaintiffs allege, ¿rnong other things, they were harrned by having to pay the costs of
prescrþtion opioid therapy for employees and Medicaid beneficiaries complaining of chronic, non-
cancer pain when such treatment was not medica¡ly necessary or reasonably required, and that, but for
the misrepresentations made by the msnufâcturer defendânts about the benefits and risks of long-terrn
prescription opioid therapy, they would nÕt havs approved payment for such therapy. Moreover, a
review of,the eurrent state of the law revealed no case law supporting the manufacturer defendanls'
contention that such rule bars recovery for mnnicipal expenses incurred, not by reason of an accident or
an emergency situation necessitating "the normal provision of police, fire and emergency services" (Cifr
af Flagstalf v Atchison, Topeka &. Santa Fe Ry. Co.,719F2d at324), but to remedy public harm
caused by an intentional, persistent course of deceptive conduct. The manufacturer defendants'
argument that, despite allegations they designed and implemented materially deceptive marketing
campaigns to mislead the public and prescribers about the risks and benefits of prescription opioids, the
municipal cost recovery rule forecloses the plaintiffs from recovering the costs for services to treat
residents suffering from prescription opioid abuse, addiction or overdose, or for the increased costs of
progürms implemented to stem prescription opioid-related criminal activities, if accepted, would distort
the doctrine beyond recognition.

Statute of Limitations

The manufacturer defendants also jointly contend that all of the plaintiffs' causes of action must
be dismissed to the extent that they are predicated upon acts or omissions occurring outside the relevant
limitations period, i.e., six years for the causes of action based in common-law fraud and unjust
enrichment, and three years for the remaining causes of action. The manufacfurer defendants further
contend that the plaintiffs cannot rely on the two-year discovery period for assertion of a cause of action
in fraud, because the allegations in the complaint confirm that they could have discovered the alleged
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fraud from intbrmation publicly available well before August 31,2014, and because the plaintiffs cannot
demonstrate that they were unable to discover information pertaining to the prescriptions underlying
their claims prior to that date.

Cephalon separately contends that, even if the six-year lirnitations period applied to all of the
plaintiffs' claims, the plaintiffs failed to allege a single ftaudulent act or omission on its part occurring
after August 2010. Moreover, as the plaintiffs acknowledge that the false statements which they
attribute to Cephalon were "available nationally" and o'çited widely,'" and that the risks associated with
opioids were clear as early as the 1970s and 1980s, the plaintiffs cannot rely on the two-year discovery
period for assertion ofa cause ofaction in fraud.

Purdue separately contends that OxyContin has only been sold in its current "reformulated,"
"abuse-deterrçnt" form since 20lG-more than six years prior to the coûrmencement of this action-and
that the majority of statements attributed to it in the complaint are either undated or were made well
outside the six-year statute of limitations.

Actavis separately contends that there are but a scant few paragraphs in the complaint containing
allegations that plausibly fit within either of relevant three- or six-year limitations periods, and that even
those allegations amount to little more than general observations describing lavi'fr¡l coüduct, e.g,, what
Actavis spent on advertising.

The plaintiffs counter that their causes of action are timely, whcther because they did not accrue

until the plaintiffs either suffered injury or discovered the wrong, or by application of the "continuing
wrongoo doctrine, which serves to toll the running of a period of limitations to the date on which the last
vwongful act is committed, or because the facts alleged in the complaint serve to toll the statute of
limitations based on fraudulent concealment. As to Cephalon, the plaintiffs contend that the complaint
does, in fact, allege statements made by or att¡ibutable to Cephalon that were made after 2010;
additionally, to the extent the complaint alleges misrepresentations in written publications, the plaintiffs
claim the date that those statements were firct published is not determinative for statute of limitations
purpûses, as tåose materials continued to circulate and be relied on long after they were initially
introduced. As to Purdue, the plaintifß note that not all of their allegations relating to that manufacturer
pertain to OxyContin. According to the plaintiffs, not only did Purdue deceptively promote its branded
opioids but, through its direct marketing and unbranded materials, it also misrepresented the benefits and
dangers of opioids generally.

"To dismiss a cause of action pursuant to CPLR 321I (a) (5) on the ground thât it is b¿ned by the
statute of limitations, a defendant bears the initial burden of establishing prima facie that the tirne in
which to sue has expired. Only if such prima facie showing is made witl the burden then shift to the
plaintiffto aver evidentiary facts establishing that the case f¿lls within an exception to the statute of
limitations. In order to make a prima facie showing, the defendant must establish, inter alia, when the
plaintiff s cause of action accrued" (Swíft v New York Med" ColL,2S AD3d 686, 687 ,808 NYSZd 73 l,
732-733 [2d Dept 2006] [internal citations and quotation marks omitted]; accord Prce v Raísman &
Assoc., Esqs., LLP, 95 AD3d I I 85, 945 NYS2d I I I [?d Dept 20 l2]).
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"In general, â cause of action âccrues, triggering commencement of the limitations period, when
all of the factual circumstances necessary to establish a right of action have occurred, so that the plaintiff
would be entitled to relief' (Gaidon v Guardian Life Ins. Co. af,4tn,96 NYzd 201,21Q,727 NYS2d
30, 35 [2001J). While a claim for breach of contract accrues on the date of the breach, irrespective of the
plaintiff s awareness of the breach (Ely-Cruikshank Co. v Bank oÍ Montreør, 81 NYzd 399,599
NYS2d 501 [993]), a tort claim accrues only when it becomes enforceable, that is, when all the

elements of the tort can be truthfully alleged in the complaint (Kronos, fnc. v Á,YX Corp., 81 NY2d 90,
595 NYS2d 931 [1993]). l/hen damage is an essential element of the tort, the claim is not enforceable
until damages are sustained (Krcnos, Inc. v AW Corp.,8l NYZd 90, 595 NYSZd 931). In an action to
recover for a liabilþ created or imposed by statute, the statutory language determines the elements of
the claim which must exist before the action accrues (Mnfter of Motor Veh. Acc. Indem. Cotp. v Aetnd
Cqs. & Sur. Co.,89 NYzd 214,652 NYS2d 584 [996J).

Here, it is evident that injury is an essential element of no fewer than four of the causes of action
pleaded. To state a cause of action for deceptive acts and practices under General Business Law $ 349,
the plaintiffs were required to allege that the defendants engaged in consume¡-oriented acts or practices
that are "deceptive or misieading in a material way and that plaintiff has been injured by reason thereof'
(Oswego Loborers' Local2I4 Pensíon Fund v Mørine Midland Bank,85 NYzd 20,25,623 NYS2d
529,532 [1995]). Similarly, a cause of actisn lor false advertising pursuant to Ceneral Business Law $
350 is stated so long as it is pleaded that "the advertisement (l) had an impact on consumers at large, (2)
was deceptive or misleading in a material way, and (3) resulted in injury" @ndre Strishak & Assoc. v
Hewlett Packard Co., 300 AD2d 608, 609, 752 NYS2d 400, 403 [2d Dept 2002]). The elements of a
cause of action sounding in fraud are a material misrepresenl¿tion of an existing fact, made with
knowledge of the falsity, an intent to induce reliance thereon, justiFrable reliance upon the

misrepresentation, and damages (Intronø v Huntìngtan Learning Ctrs."18 AD3d 896, 911 NYS2d 442

[2d Dept 2010]); thus, a cause of action for fraud cannot accrue until every element of the claim,
including injury, can truthfully be alleged {Cørhon CapÍtal Mgt., LLC v Amerìcan Express Co,,88
AD3d 933,937 NYS2d 488 [2d Dept 2011]). And a cause of action sounding in negligence likewise
accrues as soon as the claim becornes enforceable, that is, on the ea¡liest date upon which the claimed
negligence causes a plaintiff to sustain damages (see Broaks v AX/l Ådvisors,l04 AÐ3d I 178, 961

NYS2d 648 [4th Dept], lv denied2I NY3d 858, 970 NYS2d 748 [2013]).

As to those câuses of action, the manufacturer defendants have not identified any relevant date of
injury but, rather, contend only that the acts and omissions on which they are based did not take place
within the applicable limitations periods. Consequently, as it has not been established when any of those

çauses of action accruedu it cannot be said at this juncture that any of them is untimely-except to note,
even assuming the applicability of the "continuing uffong" doctrine (see generølly Affordable Hous.
.4ssoc., Inc, v Town at Eroakhøven,150 ADSd 800, 54 NYS3d l22lzd Dept 20171), that the plaintifls
may recover monetary damages only to the extent that they were sustained within the applicable
limitations period immediately preceding the commencement of this action (see State of New York v
SchenectadyChems.,l03 ADZd 33,479 NYS2d 1010 [3dÐept 1984];KearneyvAllantitCementCo.,
33 AD2d 848, 306 NYS2d 45 [3d Dept 1969]), And while some recovery of damages may be time-
barred, dismissal-even partial dismiss¿l-is not appropriate at this juncture, as the court is not yet able to
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determine the precise nature and timing of the plaintifß' respective claims þee,4,írco AIIoys Dív. v
Niagaru Mohaw* Power Corp.,76 AD2d 68. 430 NYS2d 179 [4th Dept 1980]).

The manufacturer defendants have likewise failed to show that the cause of action alleging public
nuisance is untimely. The rule with respect to nuisance or other contínuing wrongs is that the action
accrues ane$¡ on each day of the wrong, so that the right to maint¿in the cause of action continues as

long as the nuisance exists (,4irco Alloys Div. v Niøgøra Mohnwk Power Carp.,76 ADZú,68,430
NYS2d 179; 17A Carmody-Wait 2d $ 107:95). Here, the plaintiffs have alleged a continuing wrong.
perpetrated by all the defendants, involving deceptive marksting practices that began over a decade ago

and that have continued up to the time of commencement of this action. That such a nuisance may have

existed for more than three years, then, does not bar the cause of action; as before, however, the court
notes that damages are recoverable only to the extent they were sustained during the three years prior to
the commencement of the action (CPLR 214; State of New York v Sehenectady Chems,,l03 AD2d 33,

479 NYSZd l}l0; Kearney v Atlantíc Cement Co.,33 AD2d 848, 306 NYSZd 45).

As to the cause of action pleaded under Social Services Law $ 145-b, the analysis difflers but the
result is esserìtially the same. First, as to the applicable limitations period, the court aotes that although
fraud is & component of Social Services Law $ 145-b, the remedy contemplated by the statute is at once

broader and narrower than that in fraud; it serves not only to create a right on behalf of local social
services districts and the State to sue for damages in cases of fraud and misrepresentation in connection
with Medicaid reimbursement but also to provide a financial deterrent in the form of treble damages in
order to curb such abuses (Legislative Mem, McKinney's Session Laws ofNY at 1686-1687). Since this

remedy did not exist at common law, the three-year statute of limit¿tions for stâtutory causes of action

applies (CPLR Xa Q); see Gøídon v Guardian Lite Ins. Co. af Am.,9ó NY2d 2At,727 NYSZd 30).
Second, as to date of accrual, it is clear that in an action to recover for a liability created or imposed by
statute, the statutory language determines the elements of the claim which must exist before the action
accru€s (Møtter of Motor Veh. Acc. Indem Corp. v Aetaa Cas. & San Co.,89 NY2d 214,,652 NYS2d
584). Since it is unlawful under Social Services Law $ 145-b even to attempt to obtäin Medicaid
reimbursement by fraudulent means, it is conceivable that a violation of the statute may occur without a

plaintiffhaving sustained actual damages, in which case the statute provides for civil damages in the
amount of $5,000.00. Thus, damages is not an element of the cause of action, and the manufacîuer
defendar¡ts are correct in asserting both that the three-year limitations period began ts run upon the
occuffence ofthe alleged misconduct, and that the plaintifß may not recover damages based on alleged
acts or omissions occurring more than tlree years prior to the commencement of this action. Since it is
pleaded, however, that the fraudulent conduct underlying the cause of action continued up to the tirne
that this action was commenced, and the manufacturer defendants having failed to demonstrate an earlier
accn¡al date, the court rvill not dismiss it as time-barred.

Nor has it been demonstrated that the cause of action sounding in unjust en¡ichment is untimely,
The plaintiffs allege, in relevant part, that the manufacturer defendants, as an expected and intended
result of deceptive conduct intended to mislead the plaintiffs as to the risks and benefits of opioid use

andencourage the plaintiffs to pay for long-term opioid prescriptions, were en¡iched ûom opioid
purchases made by the plaintiffs and that it would be unjust and inequitable to permit them to çnrich
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themsslves at the plaintiffs' expense. While there is no limitations period identified in the CPLR within
which to bring a claim for unjust enrichment, it is recognized that the three-year statute of limitations
gûverns wheren as hereo the claim arises from tortious conduct and monetary relief is sought (DiMotteo v
Cosentíno,7l AD3d 1430, 896 NYS2d 778l4th Dept 20101; Iagromì v Rovner,4s AD3d 806, 847
NYS2d 132 [2d Dept 2007]; Lømbert v Sklar,30 AD3d 564, 817 NYS2d 378 [2d Dept 2û06]). It is
also recognized that the claim accrues 'oupon the occurrence of the wrongful act giving rise to the duty of
restitution" (Ingrømí v Rovner,45 AD3d at 808, 847 NYS2d at 134). Here, as it is alleged that the
wrongfi.rl conduct has continued tfuough the time of commencement of this action, the statute of
limitations does not operate as a complete def'ense to the cause of action as pleaded; as noted previously,
however, damages may be recovered only to the extent the claim is based on conduct occurring within
the three years prior to the commencement of this action.

In so ruling, the court does not reach the question of whether any cause of action is subject to
either the disoovery rule lor actions based on fraud (CPLR 203 [g]; 2 1 3 [8]) or the doctrine of equitable
estoppel.

Res Judicata

Endo's argument pursuant to CPLR 321I (a) (5), that the plaintiffs' claims against it are barred
by an assurance of discontinuance executed in March 2016 concerning its marketing of Opana ER, its
branded version of the semi-synthetic, opioid analgesic oxymorphone, is rejected. It is fundamental that
a final adjudication of a claim on the merits by a court of competent jurisdiction "is conclusivs of the
issues of fact and questions of law necessarily decided therein" and precludes relitigation of that claim
by the parties and those in privity with them (Grumatan Home Invs. Corp. v Lopex,,46 hfY2d 481,485,
414 NYS2d 308, 3l I }979); see Parker v ßløuvelt Volunteer Fíre Co.,93 NY2d 343, 690 NYS2d 478

[1999J; Matter of Hades v "4xelrod,70 NYzd 364,52A NYSZd 933 [987]), The doctrine of res
judicata operates to preclude litigation of all other claims arising out of the same fansaction or series of
transactions that could have or should have been raised in the prior proceeding, even if such claims are

based cn different theories or seek a different remedy (see O'Brien v City af Syracuse, 54 NY2d 353,
445 NYSZd 687 [981]; Smíth v Russell Sage Coll.,54 NYzd 185,445 NYS2d 68 [1981]; Løsley v Ciþ
af New Yorlc,?81ADzd 598,722 NYS2d 391 [2d Dept 2001]). Collateral estoppel, a corollary to the
doctrine of res judicata, "precludes a parfy from relitigating in a subsequent action or proceeding an issue
clearly raised in a prior action or proceeding and decided against that party or those in privity, whether or
not tlre tribunals or causes of action are the same" (RWn v New Yorh Tel. Co.,62 NY2d 494, 500,478
NYS2d 823,826 fl 9840. A party seeking to invoke the benefit of the collateral estoppel doctrine must
demonstrate that the identical issue necessarily was decided in the prior action against the opposing
party, or one in privity with such party, and is decisive of the present action (Buechet v ßaín,97 NYZd
295, 303-304,74A NYS2d 252,257 [2CI01]; see D'Arata v New York Cent, MUL Fíre Ins. Ca.,76
NY2d 659, 563 NYS2d 2"4 U99A]; ßaulmon v Elì Lilly E¿ Co., ó5 NYZd 449,497 NYS2d 58a [t985];
Døvídv State of New York,t57 AD3d 764,69 NYS3d 110 [2d Dept 2018]). It is noted that, except in
rare circumstances, the defense of estoppel may not be invoked against the state or its political
subdivisions to prevent â govefirmental body from enforcing the law or discharging its duties as a matter
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of policy (Møtter aÍ E.F.S. Ventures Corp. v Foster,7l NY2d 359, 370, 526 NYS2d 56,61 [988];
Møtter of IIømptans Í{osp. &. Med. Ctr. v lþIoore, 52 NYzd 88, 95, 43ó NYS2d 239,242 [ 981]).

Further, Executive Law $ 63 (12) authorizes the Attorney General to seek injunctive relief,
restitution, and damages for repeated or persistent fraudulent or illegal acts in conducting business

activities in New York. The Attorney General, however, may forgo litigation when a violation of a state

law is discovered and instead enter into an'oassurance of discontinuance of any act or practice in
violation of such law" (Executive Law $ 63 [15]).

lt is undisputed that the Attorney üeneral commenced an investigation in 2013 into Endo's
marketing of Opana ER in New York. Years later, after obtaining documentary and testimonial evidence

from Endo, the Attorney General determined that certain "practices, ståtements and omissions" by Endo
and its employees in connection with the marketing of Opana ER, collectively referred to as the'oçovered
conduct," violated General Business Law $$ 349 and 350 and Executive Law $ 63 (12). The Attorney
General, in an exercise of his discretion, decided to enter into an assurance of discontinuance with Endo

in lieu of civil litígation. In March 2016, Endo and the Attorney Ceneral executed the assuranse of
discontinuance, wherein Endo agreed, among other things, not to make certain statements regarding the

addictiveness of Opana ER or opioids, to provide "truthful and balanced summaries of the results of all
Endo-sponsored studies regarding the purported tamper-resistant feature of Reformulated Opana ER," to

require all authors of a*icles concerning Endo-sponsored studies to disclose any financial relationships
with Êndo, and to "maintain and enhance its program consisting of intemal procedures designed to
identiff potential abuse, diversion or inappropriate prescribing of opioids." Endo also agreed to pay

$?00,000 as penalties, fees, and costs, and to submit to monitoring by the Office of the Artorney
General. In addition, the assurance states that "[n]othing contained herein shall be construed to deprive
any member or other person or entity of any private right under law or equity;'and that it does not limit
in any way the Attorney General's power to take actions against Endo for either noncompliance with its
terms or noncompliance with any applicable law as to *with respect to any matlers that are nût part of the

covered condsct." Signiñcantly, Endo neither admitted nor denied the Attorney General's various
findings of unlawful o'practiceso statements and omissions" under General Business Law $$ 349 and 350

regarding the marketing of Opana ER.

Contrary to the assertions by Endo's counsel, the March 2016 assurance of discontinuance does

not constitute a stipulation of settlement that is binding on the plaintiffs. The settlement of an action
prior to the entry ofjudgment operates to finalize the action without regard to the validity of the original
claim, 'oand the action [is] accordingly consideredu in contemplation of law, as if it had never begun"
(PeÍerson v Forkey,50 ADzd 774,775,376 NYSZd 560, 561-562 [1st Dept 1975]; see Ott v Barash,
109 AD2d 254,491NYS2d 661 L2.d Dept 19851; see generally Yonkers Fur Dressíng Co. v Royøl Ins.
Co.,247 NY 435 [9?8]). When an action is discontinued, 'oit is as if it had never been; everything done

in the action is annulled and all prior orders in the case are nullified" (Newmafi v Newman,245 
^DZd353, 354, 665 NYS2d 423,424 [2d Dept 1997]]. By contrast, "a stipulation of discontinuance with

prejudice without reservation of right or limit¿tion of the claims disposed of is entitled to preclusive

effect under the doctrine of res judicatt' (Libefi.4ssoc. v Etkin,69 AD3d 681, 682-683, 893 NYS2d
564,565 [2d Dept 201û]), and bars future actions between the same parties or those in privity with them
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(Matter of Chìantella v Vishnick, S4 AD3d 797,798,922 NYS2d 525,527 [2d Dept ?011]; Ahrøhømv
Hermítage lns. Co.,47 AD3d 855, 855, 851 NYSZd 6û8, 609 [2d Dept 2008]; Møtter of State of New
York v Seaport Manor A.C,F., l9 AD3d 609, 61û, 797 NYS2d 538, 539 [2d Ðept 2005]). Generally, to
cstablish privity with a party to a prior action, "the eonnection " . . must be such that the interests of the
nonparty can be said to have been represented in the prior proceeding" (Green v Süntn Fe Indus.,70
NY2d 244,253,519 NYS2d 793,796ll987l). As explained by the Court of Appeals, "those who are

successors to a property interest, those who control an action although not formal parties to it, those
whose interests are represented by a pârfy to the action, and possibly coparties to a prior action" may be
found to be in privity with a party to a prior action Çfarß v .Srvrss Bank Corp., 27 NYzd 27 A , 277 , 317
NYS2d 315,320 [19700.

There is no legal basis for Endo's argument that the assurance of discontinuance is the equivalent
of a stipulation of discontinuance with prejudice. Clearly, the assurance is an enforceable contract
between the Aftorney General and Endo. By its terms, the Attorney General agreed, without litigation,
to resolve the claims that Endo engaged in deceptive consumer practices in violation of General
Business Law $$ 349 and 350 in marketing Opana ER in exchange for Endo altering certain business
practices. In exercising his authority to enter the assuranoe, however, the Afiomey General retained his
right to subsequently commence civil litigation seeking damages, restitution, or injunctive relief against
Endo for conduct vialating the assurance (see Executive Law $ 63 [15]), as well as for conduct violating
any laws relating to "matters not part of the covered conduct." lt is noted that while evidence of a
violation of an assurance is prima facie evidence of a violation of the applicable law in a subsequent

civil action or proceeding, it only constitutes such evidence in an action or proceeding brought by the
Attomey teneral {Executive Law $ 63 fl5l). Moreover, the March 2016 assurance of discontinuance
does not immtrnize Endo from civil actions for subsequent fraudulent activities within New York (see

UBS Ser; LLC v Highland Capital MgL, L.P.,86 AD3d 469,927 NYSZd 59 [1st Dept 2011]; Matter of
State of New York v Seaport Manor A.C.f,,19 AD3d 609,797 NYS2d 538), or bar the counties from
bringing law or equity claims against it for practices within their respective jurisdictions (see lune St
Co. v Dìvísìon af Hous. & Communþ RenewøL, 165 AD2d 758, 560 NYS2d 193 pst Dept 19901).

Thus, the doctrine of res judicata does not bar the instant claims against Endo.

Personal Jurisdiction

Actavis contends that the complaint must be dismissed as to Allergan plc because the plaintifß
failed to serve that entþ with process; irrespective of such failure, Actavis claims that Allergan plc,
which is incorporated in the Republic of lreland, lacks the neressary contacts with New York so as to
permit this court to exercise personal jurisdiction over it. As to the latter point, Actavis alleges that
Allergan plc is a holding company that has a headquarters in Dublin, Ireland and an administrative
headquarters in Parsippany, New Jersey, that it does not manufacture, market, distribute, or sell any
pharmaceutical products, that it is a distinct legal entity that is independent of and operates separately
from the entities whose shares it owns, that it does not finance or conhol the daily affairs of those
entities, that it has no corporate records on file in New York, that it has not designated an agent for
service of process in New York, that it does not send agents to solicit or conduct business in New York,
and that it has no offiecrs or employees in New York.
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The plaintiffs, for their part, acknowledge that Allergan plc was not served with process, but
contend that service on Actavis,Inc., as â "mere deparúnent" of Allergan plc, was sufficient to support
the excrcise ofjurisdiction over Allergan plc. The plaintiffs also contend that the exercise of personal
jurisdiction over Allergan plc is proper because Actavis, [nc. directed its fraudulent marketing activities
at New York residents, because Allergan plc is the successor-in-interest to Actavis, Inc. and, therefore,
because the jurisdictional contacts of Actavis, [nc. are properly attributable to Allergan plc.

If a defendant challenges the validity of service of a summons and complaint, it is the plaintiffs
burden to prove, by a preponderance ofthe evidence, thatjurisdiction over tbe defendant was obtained
by proper service of process (Aurorn Loan Sews. v Gaines,l04 AD3d 885, 962 NYS?d 316 [2d Dept
2013]). Likewise, when a motion is made to dismiss an action for lack of personal jurisdiction, it ís the
plaintiffwho bears the ultimate burden of proving a basis for such jurisdiction (Cørrs v Avco Corp.,l24
AD3d 7tt,Z NYS3d 533 lZd Dept 20151).

Here, the court finds that the plaintiffs failed to meet their bwden of est¿blishing that jurisdiction
was obtained over Allergan plc by proper service of process. Absent the usual presumption of proper

service arising from the process server's affidavit þee Weils Furgo Bank, N.A. v Chaplin,65 AD3d
588, 884 NYS2d 254lzd Dept 20091), it was incumbent on the plaintiffs to produce new evidence to
support a finding ofjurisdiction. This they failed to do, Although they claim that Actavis, Inc. is a

subsidiary ooso dominated" by Allergan plc thx service on the former was sufficient to base the exercise

ofjwisdiction over the latter þee Low v Bayerische Motoren Werke, AG,,88 AD2d 504, 449 NYS2d
733 [1st Dept 1982]), they cite as evidence of such domination only that "the headquarte¡s ofthe two are

lhe same" and that oothe corporate officers are the same." The court finds this evidence insufficient. For
cffective service of process on a foreígn corporation to be accomplished by delivery to a subsidiary, it
must appear that the subsidiary is a mere department or arm of its corporate parent, such that the two
o'are really the same entities in different guises" (Geffen Motors v Chrysler Corp.,54 Misc 2d 403,444,
283 NYS2d 79, 81 [Sup Ct, Oneida County 1967]).

In order for the subsidiary's activities to warrant the exercise ofjurisdiction over the
parent, úre parent's control over the subsidiary's activities must be so complete that the
subsidiary is, in fact, merely a department of the parent. A subsidiary will be considered
a mere department only if the foreign parent's control of the subsidiary is so pervasive

that the corporate separation is more formal than real. Generally, there are four factors
used in determining whether a subsidiary is a mere department of the foreign parent: (1)
comrnon ownership and the presence of an interlocking directorate and executive staff;
(2) financial dependency of the subsidiary on the parent; (3) the degree to which the
parent interferes in the selection and assignment of the subsidiary's executive personnel

and fails to observç corporate formalities; and (a) the degree of the parent's control of the

subsidiary' s marketin g and operat ional pol icies.

(Porter v LSE Indus.,l92 AD?d 205,?13,600 NYSZd 867,872-873 [4th Dept 1993] [intemal citations
and quotation marks omittedl; accord Delagí v Volkswagenwerk AG of Wolfsburg, Germany, 29 NY2d
426,328 NY2d 653 [1972]). Here, apart from the sharing of corporate headquarters and officers, the
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plaintiffs have not shown, by evidentiary proof, the level of pervasiveness or control necessary to
establish prima facie that Actavis,Inc. was a "mere department" of Allergan ple (cf, Taca Intl. Aîrlines,
S"á. v Rolls-Royce of England, I 5 NY2d 97 , 256 NYSZd 129 [ I 9651). Assuming further, as the
plaintiffs theorize alternatively, that Allergan plc is "simply a successor entity to Actavis, Inc.," it does

not appear under New York law that a party's status as a successor-in-interest to a person properly

served will necessarily justifu a court's exercise of personal jurisdiction over that party. Even the federal
courts espousing the plaintiffs' theory recognize thal the court obtains jurisdiction only after the plaintilÏ
makes a prima facie showing of successor liability (e.9. Leon v Shmukler,99zF Supp 2d 179 IED NY
20lal); here the plaintiffs have made no such showing (see generally Schamacher v Ríehards Shear
Co.,59 NY2d 239,464 NYS2d 437 [i983]). And while a party may withstand a rnotion to dismiss by
demonstrating that essential jurisdictional facts "may exist but cannot then be stated" (CPLR 3211 [d]),
here the plaintiffs do not claim that discovery on the issue of personal jurisdiction is necessary {cf, Goel
v Ramøchandran,l l1 AD3d 783,975 NYSZd 428l}d Dept 20131).

In light of the foregoing analysis, the court need not determine whether, had service been

properly effected, .it could exercise general (CPLR 301) or specific (CPLR 302) jurisdiction over
Allergan plc.

The court no\il turns to an examination of the legal sufficiency of the plaintiffs' causes of action.

F'irst Cause of Action/General Businçss Law ö 349

General Business Law $ 349 (a) provides that it is unlawful to perform "[dleceptive acts or
practices in the conduct of any business, trade or commerce cr in the fumishing of any service in this
state." Although the statute's scope is broad, applying to virtually all types of economic activity $nrlìn
v IVF Atn, Inc., 93 NY2d 28?,290,690 NYS2d 495 , 49& L1999|;), its application is strictly limited to
deceptive acts or practices leading to consumer lransactions in New York (see Goshen v Malual Lile
Ins. Co. of N"Y.,98 NY2d 314,746 NYS2d 858 [2002]), Enacted in 197û to protectNew York
consumers and to secure'o'an honest market place where trust prevails between buyer and seller"'

{Oswego Laborers' Locø|214 Pensíon Fund v Marine Míúland Bønk,85 NY2d 2A,74-25,623
NYS2d 529,537 [1995], quoting Mem of Governor Rockefeller, 1970 Legis Ann, at 472), the statute

initially was enforceable only by the Attomey General. Subsequently, recognizing that the Attomey
General's resourres only allowed for limited enforcement ofthe consumer protection provisions of
General Business Law article 22-A,the Legislature amended the statute to allow private plaintiffs to
bring consumer fraud actions (General Business Law $ 3a9 þl; BIue Cross &. Btue Shield olN.J.,Ine.
v PhÍlip Morris USA luc.,3 NY3d 200. 205, 785 NYS2d 399,4t2 [2004]; Goshen v Mutual Life Ins.
Co, of N.I{,, 98 NY2d 314,324,746 NYS2d 858, 863; Karlin v IVF Am., Ine,93 NY2d 282,690
NYS2d 495,499).

To state a cause of action under General Business Law $ 349, aplaintiffmust allege (1) that the

defendant engaged in an act that was directed at consumers, {2) that the act engaged in was materially
deceptive or misleading" and (3) that the plainriff was injured as a result (Statman v Chemícsl Banlt,95
NY2d 24,29,709 NYSZd 892, 895 [20001; Oswego Laborers' Locül Zl4 Pension Fund v Marine
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Midlønd Bünlr,&5 NY2d at24-25,623 NYS2d a|532). As to the {irst element, for pleading purposes,

the claim of consumer-oriented conduct must be premised cn allegations of facts sufficient to show the
challenged acts or practices are "directed at the consuming public" (Gøidon v Guardian Life Ins. Co, ot
Am, 94 NYzd 330, 343,704 NYS2d 177 , 182 [1999]) or have a broad impact on consumers at lmge
(see lfurlin v IVF Ant-,1nc.,93 NY2d 282,690 NYS2d 4951. Oswego Loborers' Local2I4 PensÍon
Fund v Maríne Mídland Bank,85 NYzd 20, 623 NYSZd 529). "Consumer-oriented conduct does not
require a repetition or pattem of conduct'n (id. at25,623 NYS2d at 533; see New Yark Unív. v
Conlínental Ins. Co.,87 NYzd 308, 639 NYS2d 283 [995]). Sufficient consumer-oriented conduct
has been found where a defendant employed "multi-media dissemination of information to the public"
(Karlin v IVF Atn,Inc.,93 NY2d at293,690 NYS2d at 500), or employed an'oextensive marketing
scheme" thal had a broad impact on consumers (Gaìdon v Guardian Llfe Ins. Co. of Am",94 NY2d at

344,704 NYS2d at 182). And though the term o'consumers" has been construed to mean those who
purchase goods and services for personal, family o¡ household use (see Benelech,Inc. v Omnì Fin.
Graup, fnc,,ll6 AD3d I 190, 984 NYS2d 186 [3d Dept 2014]), courts have recognized the standing of
business ontities and business-like entities to sue under General Business Law $ 349 for actions and
practices which wer€ "directed at o¡ had a broader impact on consumers at large" and caused them harm
(see Accredíted Aides Plus, Inc. v Prøgram Rkk Mgt., únc.,147 AD3d 122,46 NYS3d 246 [3d Dept
70171; Pesce Bros.,Inc. v Cover Me Ins. Ágency of NJ, Inc.,144 AD3d ï12t,43 NYS3d 85 [2d Dept
2tl6); North State Autobohn, Inc, v Progressive Ins, Group Co.,l02 AD3d 5, 953 NYS2d 96 [2d
Dept 20121; see also Secarítron Møgnalock Carp. v Schnsbolk, 65 F3d 256,265 [2d Cir 1995]). "The
critical question I is whether the matter affects the public interest in New York, not whether the suit is
brought by a consumer" {id. at265; see North Stafe Autobthn, Inc, v Progressive Ins, Graup Co,,lA2
AD3d 5,953 NYS2d 96).

As to the second element, a plaintiff must allege the challenged act or practice was "misleading
in a material way" {Stutman v ChemÍcal &an*,95 NYzd at29,709 NYSZd at 895). "In determining
whether a representation or omission is a deceptive act, the test is whether such act is 'likely to mislead a

reasonable consumer acting reasonably under the circumstaJlces"' Ç4ndre Slríshak &. Assoc. v llewlett
Packard Co.,3A0 AD2d 608, 609, 752 NYS2d 400,402 [2d Dept 20A2], quoting Oswego Laborers'
Locø|211 Fension Fund v Møríne Mídland Bank,8s NYzd at26,623 NYS2d at 533; see Amallittno
v NBTY, Int., L78 AD3d 743,9 NYS3d 372 T2.d Dept 2015j). The statutory phrase 'odeceptive âcts or
practices" does not apply to 'uthe mere invention of a scheme or marketing strategy, but [to] fhe actual

misrepresenlation or omission to a consumer" {Gashen v Mutuøl Lífe Ins. Co. of N.f., 98 NY2d ãt325,
746 NYSZd at 865), Thus, Ceneral Business Law $ 349 is limited to conduct which undennines a

consumer's ability 'to evaluate his or her market options and to make a free and intelligent choice" in
the marketplace (North State Autobøhn, Ine. v Progressive Ins. Graup Co.,102 AD3d at 13, 953

NYS2d at 102). And while businesses are not required to guarantee that a consumer has all the relevant
information specific to its particular situation, an omission-based claim under section 349 is appropriate

'owhsre the business alone possesses material information that is relevant to the consumer and fails to
provide this information" (Oswega Lahorers' Locat 214 Pension Fund v Marine Midland Bank,85
NYzd at26,623 NYS2d at 533; see Bildsteín v Mastercørd Intl., 1nc,,2005 WL 1324972 ISD NY
20051). Significantly, while the evidence must show a represenlation or omission by the offending party
likely to mislead a reasonable consu¡ner acting reasonably under the circumstances, the conduct need not
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rise to the level of common-law fraud to be actionable ( Stutmøn v ChemicøI Bank,gs NY2d at29,709
NYS2d at 896; Gaidon v Guardian Life Ins. Co, of Atn,94 NY2d at343,704 NYS2d at 182;), and no
proof of intent to defraud by the defendant or justifiable reliance by a consumer is required (see Koclt v
Acker, Merrall & Condít Ca, l8 NY3d 940"944 NYS2d 4221?012J; Small v Lorlllard Tobacco Co.,
94 NY2d 43,698 NYS2d 615 [19991; Oswega Lahorers' Local214 Pension Fund v Marine Midlønd
Bønk,85 NY2d 20,623 NYSZd 529; Yølentine v Qaincy Muí Fire Ins. Co.,123 AD3d 101 l, 1

NYS3d 161 [2d Dept2014]).

As to the third element, a plaintiff is required to allege and prove "actual injury," though not
necessarily pecuniary harm, to such plaintiff as a result of the defendant's deceptive act or practice {City
of New York v Smokes-Spìríts.Com, Inc., 12 NY3d 616,623,883 NYS2d 772 VAA93; Stutman v
Chemícal Bønk,95 NYzd 

^t29,709 
NYS2d at 896; Smøll v Lorillarel Tobacco Co,,94 NYzd at 55-56,

698 NYS2d at 620; Oswego Laborers' Locøl214 Pension Fund v Maríne Midland Bank,85 NY2d at
26,623 NYS2d at 533; see lltilner v Allstate Ins. Co.,7l AD3d 155, 893 NYS2d 208 [2d Dept 2010]).
A plaintiff need not quantiff the amount of harm to the public at large or specify consumers who

suffered pecuniary loss due to the defendant's alleged deceptive conduct (see Narth Slate Autobahn,
Inc, v Progressive Ins. Group Co.,l02 AD3d 5, 953 NYS2d 96). The courts, however, have rejected
efforts to expand the scope of General Business Law $ 349 to include recovery for derjvative or indirect
inluries, finding that a plaintiff asserting such a claim must establish an actual loss or harm that is
separate from the deception þee City af New Yorle v Smolses-Spíriß.Com, Inc., 12 NY3d 616, 883

NYS2d 772; North State.4atobahn, Inc. v Progressive Ins. Group Co,,102 AD3d 5, 953 NYS2d 96;

Smith v Chase Manhattan Bonk, USA,?93 ADzd 598,741NYS2d i00 [2d Dept 2002]), Stated

differently, a plaintifflacks standing to bring an action under General Business Law $ 349 if the claimed
loss o'arises solely as a result of injuries sustained by another party" (Blue Cross &, BIue Shíeld of N.I,
Inc. v Phílíp Morrís ASA Inc.,3 NY3d ztÛ,207,785 NYS2d 399,4A4 [2004]). Thus, an insurer or
third-parfy pâyor of medical expenditures may not recover derivatively, but must proceed by way of aa

equiøble subrogation action for injuries allegedly suffered by its insured due to a violation of General

Business Law $ 349 (id. at2t6,785 NYS?d at 403),

Initially, crntrary to the assertions by the manufacturer defendants, the strict pleading

requirements imposed by CPLR 3016 are inapplicable to a cause of action premised on (ieneral Business

Law g 149 {see foannou v ßlue Rìdge fns. Co.,289 ADzd 531,735 NYS2d 786 [2ô Dept 2001];

McGiItvGenerølMotorsCorp.,23l AD?d449,647 NYS2d209 [stDept 1996]). Moreover,likeits
sister statute General Business Law $ 350, General Business Law $ 349 is a remedial statute (BIue Cross

& Blue Shíeld of N.J.,Inc. v Phílip Motß USA Inc.,3 NY3d atZA7,785 NYS2d at 403; see Morellìv
l\/eíder Nutrífìon Group,275 ADZí6Q7,7t2 NYS2d 551 llst Dept 2000]). Thus, it should be

"liberally construed to carry out the reforms intended and tCI promote justice" (McKinney's Cons Laws

ofNY, Book l, Statutes $ 321).

The court finds the allegations in the complaint are legally sufficient to state a cause of action

under General Business Law $ 349 as against each of the manufacturer defendants. The plaintiffs allege

the ma¡rufacturer defendants ernployed assiduously crafted, multi-pronged marketing strategies that

targeted the general public through websites, print advertisements, and educational materials and
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publications as part of their respective campaigns to change the perception of the risks associated with
prescription opioids and to de-stigmatize and norunalize the long-term use of opioids for chronic
nonmalignant pain. According to the complaint, to perpetuate an increase in the amount and dosage of
opioid prescriptions written for patíents, and to optimize the market share for their respective products,
the manufacturer defendants also aggressively targeted physicians and other prescribers, essential
conduits in the sale of prescription opioids to the public, by having their sales representatives "detail"
prescribers in face-to-face meetings, by inviting prescribers to attend informational programs, by hiring
'þoduct loyalists" to serve as paid speakers for such programs, and þ using data mining to track opioid
prescriptions and reward prolific prescribers of their products. Other alleged marketing strategies
designed to affect physicians' prescribing practices included advenising in print joumals and online,
sponsoring continuing medical education courses: and hiring so-called "key opinion leade$" (KOLs) to
act as consultants and serve as lecture¡s.

The plaintiffs further allege that the manufactwer defendants' marketing campaigns included
f*oding so-called "front groups," such as the American Fain Foundation and the American Academy of
Pain Medicine, which wrote and disseminated favorable educational materials, published o'scientific

literature" withor¡t scientific bases, and created opioid treatment guidelines supporting opioid therapy for
ch¡onic pain. According to the complaint, in addition to providing those groups with substantial
funding, the manufacturer defendants exercised significant influence over the educational programs and
written materials, such as joumal articles and treatrnent guidelines, regarding opioids presented by front
groups and KOLs. Moreover, the plaintiffs allege that the manufacturer defendants sponsored websites
created by front groups and accessible by the public that promoted prescription opioids as a means fbr
improving patients' normal daily firnctions and quality of life. Such allegations are sufficient to plead
consumer-oriented conduct within the scope of General Business Law $ 349 (see GaÍdon v Guarúian
LìfeIns.Co.of Årn,94NYzd 330,704NYS2d 177;I{ørlínvIYFAm,Inc.,93 NY2d282,690
NYSZd 495; Oswego Luborers' Local 214 Pension Fund v IIIørine Midland &ank,85 NYzd 20,623
NYS2d 529; Acuedíted Aides Plus, Inc. v Program Risk Mgl., Ine,,l47 AD3d 122,46 NYS3d 246l3d
Dept 20171). The court rejects the manufaclurer defendants' argument that, as only physicians and other
medical providers can prescribe prescription drugs, misrepresentations conceming the risks and benefits
of opioids made in connection with the their marketing campaigns carnot constitute "consumer'
oriented" conduct under the informed or knowledgeable intermediary doctrine, a defense against a

failure to warn claim (see Martín v Hacker,83 NY2d t, 6A7 NYSZd 598 [993]; cf, Amos v Bíogen
Idec Inc.,28 F Supp 3d 164 IWD NY 2014D,

The plaintiffs also sufficiently allege materially deceptive acts and practices by the manufacturer
defendants that undermined consumers' ability to assess the berrefits and dangers of prescription opioids
and to make informed decisions as to the efficacy and safety of opioid therapy for chronic pain
(see Goshen v Mutual Life Ins, Co. of N.Y.,98 NY2d 314,746 NYSZd 858; Gøídon v Guardían Life
Ins. Co. of Ar*,94 NY2d 330,7A4 NYS2d 177: Goldman v Simon Prop. Group, Inc.,58 AD3d 208,
869 NYSZd 125 [2d Dept 2008]). Among the numerous allegations of materially deceptive practices set
forth in the complaint a¡e claims that the manufacturer defendants made and disseminated stalements

online, in personal presentations, in advertisements, in publications, and in educational materials that
misrepresented the risks of opioid addiction and falsely portrayed prescription opioids as a preferred
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treatment option for chronic pain, in particular by depicting such drugs as appropriate for long-term use
and effective in improving patients' quality of life and ability to function on a day-to-day basis. The
plaintiffs allege the manufacturer defendants fallaciously promoted the concept of pseudoaddiction to
allay physicians' and patients' concerns about the addictiveness ofprescription opioids and to de-
stigmatize their use, and deliberately omitted informalion regarding potential adverse effects, including
abuse and addiction, from promotional publications and presentations. They also allege that the
manufacturer defendants employed front groups and KOLs to disseminate misleading inflormation
through educational forums, publications and websites that reinforced their marketing messages, and to
deceive the medical community and the public about the effectiveness of opioids in treating chronic
pain, the proper dosing and titration of opioids, and the danger of addiction. In addition, the plaintiffs
allege that the misleading communications by the manufacturer defendants, the front groups, and the
KOLs were made or disseminated within the plaintiff counties or \ilere posted on publie websites. The
manufacturer defendants' argument that the plaintiffs must allege and prove a pa*icular misstatement
led a specific physician to write a particular opioid prescription for a patient is rejected (see generally
North Stale Autohahn,Inc, v Progressive Ins, Group Co.,102 AD2d 5,953 NYSZd 96).

Moreover, the plaintifß adequately allege that the plaintiffs suflered direct injuries as a result of
the manufacturer defendants' alleged materially deceptive acts or practices (see Goshen v Mutual Life
Ins, Ca, of N.Y.,98 NY2d 314,746 NYSZd 858; Norlå State Autobøhn,Inc. v Progressive Ins, Group
Co.,lA2 ADzd 5, 953 NYSZd 96; see also In re Phurm. Indus, Average Wholesale Price Lítig,,20A7
WL 1051642 [D Mass 2007]). Contrary to the assertions by the manufacturer defendants, it is
sufüciently alleged that the plaintiffs, as a result of the manufacturer defendants' deceptive marketing
campaigns regarding opioid effecliveness, misuse and addiction, paid for medications that were not
medically necessary and that would not have been approved lor the keatment of chronic, non-cancer
pain if all the relevant facts about such medications had been known by them. The plaintifß allege, for
example" that they paid for brand-name opioid prescriptions, such as OxyContin, Opanq Nucynta, and

Kadian, for employees covered by county-funded health insurance plans and for residents receiving
Medicaid benefi.ts based on material misrepresentations disseminated by the manufacturer defendants to
the public and the health care community that such products had lower potential for abuse and addiction
based on their supposed "long-actingn'or "steady-state" properties, and that they paid for brand-name
prescriptions of "rapid-onset" or short-acting opioids, such as Actiq, Fentora, and Duragesic, based on
material misrepresentations tbat such medications are safe for treating non-cancer, chronic-pain patients

complairring of "breaktluough" pain episodes (see Goshen v Mutuøl Life Ins. Co, of N.I{, 98 NY2d
314,746 NYSZd 858; c/ Earon v Pfizer, Inc., 47 AD3d 627 ,840 NYS2d 445 l3d Dept 20071).

Sirnilarly, the plaintiffs allege that they paid fur prescriptions of OxyContin and Opana based on
Purdue's and Endo's misrepresentations that such medications were tamper-resistant or crush-proof and,

therefore, less likely to be abused (see Coshen v Mutual Life Ins. Co, af N.Y., 98 NYzd 314,746
NYS2d858;¿/ ßEronvFfízer,Inc.,42AD3d627,84QNYS2d445). ltfurthercanbeinfenedfrom
the complaint that the plaintiffs, having been deceived by the defendant manufacturers about the risks
associated with long-term prescription opioid use, v/ere injured by having to pay for more prescriptions

than would have otherwise been necessary as patients, particularly county employees and Medicaid
benefrciaries, became addicted to such painkillers (see Wilner v Allstøte Ins, Co,,7l AD3d 155, 893

NYS2d 208 [2d Dept 2010]). In addition, it is alleged that the manr.rfasturer defendants' deceptive
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marketing campaigns created a public health crisis within the plaintiffcounties, leading to substantial
increases in opioid addiction, abuse, overdose and death among residents, and that such crisis has forced
the plaintiffs to allocate substantial resources to implement measures to reduce opioid abuse and opioid-
related crimes, and to combat opioid addiction and overdoses with medications, such as naltrexone,
naloxone, and buprenorphine, and with treatment prograr¡s. Thus, the plaintiffs here are not simply
seeking to recoup medical and drug costs inçurred by their employees and Medicaid beneficíaries (c/.

Blue Crøss & BIue Shíeld af N.J., Ine. v PhìlÍp tuIorris USA Ine.,3 NY3d 200, 785 NYS2d 399).

$econd Cause of Action/General Business Law $ 350

Having a scope as broad as that of General Business Law $ 349 {Ilørlín v IVF Attt,Inc.,93
NYzd at29A,690 NYS2d at 498), tåe statute defines false advertising as "advertising, including
labeling, of a commodity" which is'omisleading in a material respect." As with a General Business Law

$ 349 claim, a plaintiffasserting a claim under this statute rnust establish that the alleged false

advertisement had an impact rn consumers at large, was decçtive or misleading in a material way, and

caussd injury Q4ndre Strishak & Assoc. v Hewlett Pøckard Ca, 300 ADzd at 609, 752 NYSZd at402;
ScottvBellAtLCorp.,zïz1.D2d 18CI, 183-184,726NYS2d60,63 [stDept200l], lvgrantedinpart,
dismissed in part 97 NY2d 698,739 NYS2d 95, tnod 98 NYZd 314,747 NYS2d 858 [2002]). General

Business Law $ 350-a (l) provides that, in determining whether adve*ising is misleading, o'there shall be

taken into account (among other things) not only representations made by statement, word, design,
deviee, sound or any combination thereof, but also the extent to which the advertising fails to reveal

[material facts] in the light of such representations with respect to the commodity . . . to which the

advertising relates under the conditions prescribed in said advertisement, or under such conditions as are

customary or usual." The defendantns conduct need not rise to the level of a fraud to be actionable

(Matter of People v Applíed Card Sys., Inc.,27 ÀD3d 104, 107, 805 NYS2d 175, 178 [3d Dept 2005]).
Further, a claim of false advertising must be prernised on an advertisement published within the state

that "is likely to mislead a reasonable consumer acting reasonably under the circumstances" (Oswego

Laborers' Local2I4 Pension Fund v Marine Midlond BanÍc,85 NY2d at26,623 NYS2d at 533).
Reliance by the plaintiffon an advertisement is not a required element of a General Business Law $ 350

claim (Koch v Aclrer, Merrøll & Condìt Co,,18 NY3d 940,941, 944 NYS2Í452,453 [2012]; Goshen

v Mutual LÍfe Ins, Cø. olN.Y,,98 NY2d at324 n. 7,746 NYS2d 858, 865; bur see Pesce ßros., Inc. v
Caver llle Ins, Agency of NJ, Inc.,144 AD3d 1120, 43 NYS3d 85); rather, the plaintiffmust show the

false advertisement caused it to suffer injury or loss (cJ. Stutman v Chemical 8ank,95 NY2d 24,7ü9
NYS2d 892).

Here, the plaintiffs sufficiently allege that the manufacturer defendants, tkough branded and

unbranded print advertisements, public websites, and patient educalion materials, as well as through one-

on-one contacts befween sales representatives and physicians, made materially misleading statements

regarding the benefits of prescription opioid therapy for ckonic pain and the risks associated with opioid
use, particularly the potential for abuse (see Goshen v Mutaal Life Ins. Co. of N.I{, 98 NY2d 314,746
NYS2d 858 Karlin v IVF Am., Inc.,93 NY2d 282,290,690 NYS2d 495). tt is alleged, among other

things, that" as marketing research showed physicians are more likely to prescribe a drug if specifically
requested by a patient, the manufacturer def,endants published misleading advertisements for both the
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general consuming public and prescribers. According to the cornplaint, false advertising was conducted
by the manufacturer defendants directly, through branded print and online advertisements and through
detailing, and indirectly, through unbranded advertisernents, public websites, and various publications
issued by front groups ñmded and controlled by such defendants. The plaintifls allege, for example, that
Purdue and Endo falsely advertised OxyContin and Opana as tamper-resistant and less prone to abuse;
that Purdue, Endo, Janssen, and Actavis falsely advertised their respective brand drugs, namely
OxyContin, MS Contin, Nucynta ER, Duragesic, Opana ER, and Kadian, as providing up to 12 hours sf
pain relief; and that Cephalon falsely advetised Actiq and Fentora as appropriate keatment for all cancer
patients suffering from breakthrough pain, not only those whs were opioid tolerant; and all defendants
failed to reveal the substantial dangers associated with long-tenn use of such potent drugs. It is alleged
the manufacturer defendants falsely represented on public websites aimed at patients and prescribers that
warnings about the risks of opioid addiction were'ooverstated,'o and promoted the concept of
pseudoaddiction, for which there is no scisntific basis. Further, the plaintiffs allege that the false
advertisements materially misled consumers and prescribers about the benefits and risks of prescription
opioid therapy for cluonic pain, including by failing to reveal that opioids pose a higher risk of abuse and
addiction than other analgesics and that there was no scientific basis for many of the claims contained
therein.

As to the ooimpact on consumers" element of General Business Law $ 350, the allegations in the
complaint are suffrcient to infer that false advertising by the manufacturer defendants dramatically
increased consumer demand for and consumption of prescription opioids, and that it created public
misperception about the safety and efficacy of such prescription drugs. As to úe causation element, the
allegations in the complaint are sufficient to infer that the opioid epidemic allegedly spawned in part by
the manufacturer defendants' false advertising caused the plaintiffs to suffer extraordinary losses"

including the costs related to the care and treatment of residents suffering from prescription opioid
addiction, and the costs of opioid prescriptions for employees receiving county-funded health insurance
benefits and residents receiving Medicaid benefits that would not have been approved had the risks
associated with long-term opioid therapy for chronic, non-cancer related pain been known (see Kørlín v
IVF Am", Inc.,93 NY2d 282,69t NYS2d 495; ef Stutman v Chemicøl Bank,95 NY2d 24,709
NYS2d 8e2).

Third Cause of Action/Public Nuisance

The manufacturer defendants jointly contend that the plaintiffs' third cause of action, alleging
public nuisance, is delicient as a matter of law for failure to plead either proximate causation or
substantial interference with a public right. As to proximate causation, they contend that the alleged
causal link between their conduct and the plaintiffs' injury is too attenuated to state a valid claim. As to
substantial interference with a public right, they contend that thei¡ production, promotion, and marketing
of lawful, FDA-approved medications is not "interference," and that the concept of "public right" is not
so broad as to include a right to be free of the threat that some individuals might use the product in a way
that might create a risk of harm.
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A public or'ocommon" nuisance is an offense against the State and is subject to abatement or
prosecution on application of the proper governmental agency (Copart Indus. v Consolidated Edkon
Ca. of N,f., 41 NY2d 564,394 NYS2d 169 U977)). [t consists of conduct or omissions which offend,
interfere with, or cause damage to the publíc in the exercise of rights coûrmon to all, in a manner such as

to offend public moralso interfere with use by the public of a public place, or endanger or injure the
property, health, safety or comforl of a considerable nnmber of persons (ld. ).

Section 82lB of Restatement (Second) of Torts provides:

(l) A public nuisance is an un¡easonable interferencc with a right cornmon to the general

public.

(2) Circumstances that may sustain a holding that an interference with a public right is
unreasonable include the following:

(a) V/hether the conduct involves a significant interference with the public health,
the public safefy, the public pease, the public comfort or the public convenience,
or

(b) whether the conduct is proscribed by a statute, ordinance or administrative
regulation, or

O whether the conduct is of a continuing nature or has produced a permanent or
long-lasting effect, and, as the actor knows or has reason to knsw, has a

significant effect upon the public right.

The manufacturer defcndants' arguments are insufficient to warrant dismissal. Addressing first
the claimed lack of proximate causation, the defendants rely heavily anPeople v Starm, Ruger &. Co,

(309 ADzd 91,761NYS2d l92,lv denied 100 NYzd 514,769 NYSZd 200 [2t03]), a case involving
public nuisance claims against handgun manufacturers, wholesalers, and retailers. There, the plaintiff
alleged, in part, that despite the defendants having been placed on notice that the guns sold, distributed,
and marketed by them were being used in crimes, they were deliberately designing and marketing their
product in a way that placed a disproportioaale number of guns in the possession oflpeople who use

them unlawfirlly. In dismissing the public nuisance claims, the court, based on its reading of Hamilton v
Beretta {LS.A. Corp. {96 NYzd 222,727 NYS2d 7 120021finvolving a negligent marketing claim
against handgun makers]), relied primarily on a proximate cause analysis, noting that the harms alleged
\ryere too indirect and remoTe frorn the defendants' conduct and expressing a general reluctance to "open
the courthouse doors to a flood of limitless, similar theories of public nuisance" in matters involving
commercial activity (People v Sturm, Ruger &, Co.,309 AD2d at 96,767 NYS2d at 196), The court
did, however, recognize that public nuisance might be an appropriate tool, in other contexts, to address

consequential harm from commercial activity. And the court also noted, as in Hamìlton, a break in the
causative chain by the criminal activity of intervening third parties, i.e., that the parties most directly
responsible for the unlawful use of handguns were the individuals unlawfrrlly using them.
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Here, by contr¿Nt, it is alleged that the plaintiffs have been damaged not only by the illegal use of
opioids but also by their legal use, consistent with the manufacturer defendants' marketing and
promoting. As to such legal use, it is at least arguable that the manufacturer defendaffs were in a
position to anticipate or prevent the claimed injuries; it does not seem unfair, therefote, to hold them
potentially accountable. The court is doubtful, in any event, whether a discussion of proximate çause in
a case based on negligence should even apply in a case based on public nuisance. "[W]here the welfare
and safety of an entire community is at stake, the cause need not be so proximate as in individual
negligence cases" (Cíty af New York v A-I Jewelry &, Pø.wn,247 FRD 296,347-348 IED NY ?007J).
As for the manufacturer defendants' claim that the plaintifß have failed to plead substantial interferense
with a public right, it suffices to nCIte the defendânts' failure to establish why public health is not a right
common to the general public, nor why such continuing, deceptive conduct as alleged would not amount
to interference; it can scarcely be disputed, moreover, that the conduct at the heart of this litigation,
alleged to have created or contributed to a crisis of epidemic proportions, has affected "a considerable
number of persons" (Copart Indus, v Consolidated Edíson Co. af N.f., 4l NY2d at 568, 394 NYSZd at
t72),

Fou¡th Cat¡se of Action/Social Services Law $ 145-b

'fhe manufacturer defendants jointly contend that the plaintiffs' fourth cause of action, alleging
violation of Social Services Law $ 145-b, must be dismissed for failure to state a cause of action. The
manufacturer defendants claim that the plaintiffs failed to plead facts showing that any defendant
"attempt[ed] to obtain" or "obtain[ed] payment from public funds," or that they made any "false
statement or representation.o' As to the pleading requirement with respect to false statements or
representations, the manufacturer defendants note the plaintifis' failure to identiff any ooclaim for
payment" made to the plaintiffs by any defendant or any specific "asknowledgment, certification, claim,
ratification or report of data which serve[d] as the basis for a claim," or to allege that any such statement
or representation was materially or knowingly false. Although the plaintifß duly recite the elements of
the cause of action in their complaint, the manufacturer defendants claim that such formulaic recitation
is insufficient to withstand dismissal. The manufacturer defendants further claim that Social Services
Law $ 145-b applies only to providers and not to parties who, like the defendants, do not directly receive
public funds.

The plaintifß counter that their cornplaint does, in fact, plead each of the required elements, and
that a câuse of action alleging a violation of Social Services Law $ 145-b need not be pleaded with the
same degree of detail as a cause of action in fraud. The plaintiffs also contend that the statute is not
limited in its application to Medicaid providers who rcceive direst payments of public f¡¡nds but applies
to any person who makes fraudulent statements to obtain sueh funds, whether directly or indirectly.

Social Services Law $ 145-b states that "[i]t shall be unlawful for any perso& firm or corporation
knowingly by means of false statement or representation, or by deliberate concealment of any material
fact, or other fraudulent scheme or device, on behalf of himself or others, to attempt to obtain or to
obtain payment from public funds for services or supplies furnished orpurportedly flrmished" under the
Social Services Law, A 'ostatement or representation'o includes, but is not limited to
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a claim for payment submitted to the State, a political subdivision
of the state, or an entity performing services under contrast to the
state or a political subdivision of the state; an acknowledgment,
certification" claim, ratification or report of data which seryes as

the basis for a claim or a rate of payment[;] financial information
whether in a cost report or otherwisef;] health care services available
or renderedl;] and the qualifications of a person that is or has

rendered health care services.

(Social Services Law $ 1 45'b I I I tb]; see generally Stote af New York v Lutheran Ctr. for the Aging,
957 F Supp 393 IED NY 1997]), A person, firm or corporation'ohas attempted to obtain or has

obtained" payment from public fi¡nds "when any portion of the funds from which payment was

attempted or obtained are public funds, or any public funds are used to reimburse or make prospective
payment to an entity from which payment was attempted or obtained" (Social Services Law $ 145-b [1]
[c]). The statute vests the local social services district or the State the rigtrt to recover civil damages for
Medicaid and Medicare fraud equal to "three times the amount by which any figrue is falsely overstated
or in the case of non-monetary false statements or representations, three times the amount of damages
which the state, political subdivision of the state, or entity performing services under cCIntract to the state

or political subdivision of the state sustain as a result of the violation or five thousand dollars, whichever
is greater" (Social Services Law $ 145-b [2]).

The manufacturer defendants' claims are rejected. To the extent they contend that this cause of
action is dcficient due to lack of factual specifici[r, the court is constrained to disagree. Even assuming
the applicabiliry of CPLR 3016 ft), which requires that causes of action based in fraud be pleaded with
particularity, the pleading is sufÏicient. As discussed elsewhere in this order, the complaint adequately
alleges the fraudulent and deceptive practices underþing the causes of action alleging violations of
General Business Law $$ 349 and 350, as well as the cause of action for fraud; it is enough, therefore,
for purposes of CPLR 3016 (b), to allege, as the plaintifß have done, that the manufacturer defendants
employed those practices to obtain or attempt to CIbtain public fixrds for themsetves or others. "[T]he
purpose underlying ICPLR 3016 (b)] is to inform a defendant of the complained-of incidents . . . CPLR
30t6 (b) is satisfied when the facts sufüce to permit a reasonable inference of the alleged misconduct"
(Eurycleía Partners v Sewsrd &. Kksel,12 NY3d 553, 559, 883 NYS2d 147, ßA [2009] [intemal
quotation marks omittedl). Nor, contrary to the manufacturer defendanæ' argument, is there any
pleading requirement that the plaintifß allege facts showing that the defendants obtained or attempted to
obtain public funds directly from the plaintiffs. Under subdivision (l) (a), it is unlawful for a person to
fraudulently obtain or attempt to obtain public funds, whethçr'oon behalf of himself or others"; under
subdivision (l) O, a person has obtained or attempted to obtain public funds when such fimds "are used

to reimburse or make prospective payment to an entity from which payment was obtained or attempted""
If, then, a defendant indirectly receives public funds by making a fraudulent statement to assist a
Medicaid provider in procuríng such funds, such conduct would seem to fall within the ambit of the
statute (cf, In re Phatm. Indus. Averøge ÍTholesale Price Lítig,,339 F Supp 2d 165 [D Mass 2004]).
Even if People v Pharmacìa Corp. (20CI4 V/L 5841904 [Sup Ct, Albany County 2004]), cited by the

manufacturer defendants, may be to the contrary-and this court is not persuaded that it is-it suffices to
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note at this juncture that a decision of a court of equal jurisdiction, though entitled to respectful
consideration, is not controlling (McKinney's Cons Laws of NY, Book l, Statutes $ 72 tb]). Likewise,
it cannot be said that the plaintiffs failed to plead a "false statement or representation." While the
rnanufacturer defendants correctly note that a o'statement or representation" within the defrnition of the
statute may include a "claim for payment'o or an "acknowledgment, certification, claim, ratification or
report of data" which servss as the basis for such a claim. the statute does not exclude, by its terms,
statements and representations which are just that-statements and representations-and the defendants do

not explain why the allegedly false statements and representâtions underlying the plaintiffs' other causes

of action based in fraud and deceit would not serve to support this cause of action as well. Whether,
then, the plaintiffs may have failed to identify specifically any o'claim for payment'o made to a county or
any "acknowledgment, certification, claim, ratification or report of data" sewing as the basis fo¡ such a

claim is immaterial for purposes of this determination.

Fifth Cause of Actio¡lFraud

The manufacturer defendants move to dismiss the plaintiffs' fifth cause of action for fraud on
the grounds, among other things, thât the complaint does not conform to the pleading requirements of
CPLR 3013 and CPLR 3ü16 (b). CPLR 3013 provides that the "[s]tatements in a pleading shall be

sufficiently particular to give the court and the parties notice of the transactions! occurrences. or series of
transactions or occr¡rrences, intended to be proved and the material elements of each cause of action or
defense." Here, the manufactwer defcndants have not indicated that the complaint fails to give them

adequate notice ofthe transactians, occurrences, or series oftransactions or oçcurrences which the
ptaintiffs intend to prove regarding thek frfth cause of action, or that they are unable to frame an anslver

to the allegations in the cornplaint.

CPLR 3016 (b) requires that in an action based upon fraud,'1he circumstances constituting the

wrong shall be stated in detail" in the pleading. Bare allegations of fraud without any allegation of the

details consdilting the wrong are not suf{icient to sustain such a cause of action (CPLR 3016 [b]; see

KIíne v Taukpoint Realty Corp.,302 ADZí433,754 NYS2d 899 Pd Dept ?0031; Gíll v Cøribtean
Home ßemodelíng, 73 

^Dzd, 
609, 422NYS2d 448 lÀd Dept 19791 ; Bíggør v ßuteau, 51 AD2d 601,

377 NYS?d 7SS [3d Dept i976]). However, the statute "requires only that the misconduct complained
ofbe set forth in sufficicnt det¿il to clearly inform a defendant with respect to the incidents complained

af' (Lanziv Broaks,43 NY2d 778,78A,402 NYS2d 384, 385 [1978]; see qlffi Mandarìn Trøúing Ltd.
v Wildensteín,16 NY3d t73,919 NYS2d 465 12011l¡; Míkulshív Battaglía,112 AD3d 1355,977

NYS2d S39 [4th Dept 2013]). tn addition, when the operative facts are "peculiarly within the

knowledge of the party" alleged to have committed the fraud, it may not be possible at the pleading stage

of the proceeding for the plaintifito detail all the circumstances constituting the fraud (fered Contr.

Corp. v New Yorh Cìty Tr. Auth,,22 NYzd 187,194,292 NYS2d 98, 104 [1968i; see also Pludemøn v

Narthern Leasing Sys., Inc.,10 NY3d 486, 860 NYS2d 47? PA08l). It has been held that CPLR 3016

{b) is satisfred when the facts suffice to permit a "reasonable inference" of the alleged rnisconduct

(Eurycteia Partners, LP v Seward & Kissel, LLP,12 NY3d 553, 883 NYS2d 147 120091, citing

Pludeman v Narthern Leasíng Sys., Inc.,10 NY3d 486, 86Û NYS2d 422).
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The elements of a sause of action for fraud are (1) a misrepresentation of fact, (2) which was
false and known to be false by the defendant, (3) made for the purpose of deceiving the plaintiff, (4)
upon which the plaintiffjustifiably relied, (5) causing injury þ.g. Clearview Coacrete Prods. Corp. v
S. Chørles Gherardi, Inc,,88 ADzd 46t, 453 NYS2d 750 LZd Dept 19821:, see also Ozelkan v Tyree
Bros. EnvtL,Serv$., 29 AD3d 877,815 NYSZd 265 {2d Dept 20061)- Thus, a plaintiff seeking to
recover for fraud must establish that the defendant knowingly made a false representation (see e.g.

lYilson v Neígltborhood Restore Hous.,129 AD3d 948, 12 NYS3d 166lzd, Dept 20151; Mìllet v
Lìvingstone,Z5 ADZí 106,267 NYS2d 249 !st Deptl, alfd 18 NY2d 967,278 NYSZd 206 [966]),
that the defendant made such misrepresentation with an intent to defraud (Marine Midland Bønk v
Russo Produce Co., fnc.,50 NY2d 31,427 NYS2d 961 [1980]), and that the misrepresentation was
false in a material and substantial respect {see Ozelkan v Tyree ßras. Envil,,5erus., Inc.,29 AD3d877,
815 NYS2d ?65). A plaintiff alleging fraud also must prove that it relied on the alleged
misrepresentation and that such misrepresentation was â substantial factor in inducing ftto act (see

Gínsbarg Dev. Cos., LLC v Carhone, 134 AD3d &90,22 NYS3d 485 [2d Dept 2015]). Significantly,
the plaintiff s reliance on the misrepresentation must have been reasonable or justified under the

circumstances (see Mcùonaldv Mchain,gg AD3d 436,952 NYS2d 486 [st Dept 2012]; East End
Cement & Stone, Inc. v Carnevale, T3 AD3d 974,943 NYS2d 42A [2d Ðept 2010j). Reliance will not
be justified if the plaintiff could have discovered the truth through due diligence (see llÍldenstein v

îH&.Co.,1nc,,97 AD3d 488, 950 NYSZd 3 flst Dept 2Al2D.

The plaintiffs have pled a cognizable cause of action for fraud. The plaintiffs allege that the
manufacturer defendants purposefully misrepresented that opioids improve function and quality of life,
that addiction risks can be managed, that withdrawal is easily managed, that higher doses of opioids pose

no greater risks to patients, and that they deceptively minimized the adverse effects of opioids while
overstating the risks of NSAIDs (nonsteroidal anti-inflammatory drugs). The plaintiffs further allege
that the manufacturer defendants created a body of false, misleading, and unsupported medical and
popular literature about opioids, that they disguised their own roles in the deceptive marketing of chnonic

opioid therapy by funding and working through patient advocacy and professional front organizations,
and that they spent "hundreds of millions of dollars" in this false and misleading marketing campaign to
impropetly influence individual prescribers. The plaintiffs allege that the strategies employed by the
manufacturer defendants "wers intended to, and did, knowingly and intentionally distort the truth
regarding the risks, benefits and superiority of opioids for chronic pain relief resulting in distorted
prescribíng patterns. "

The plaintiffs also allege that the manufacturer defendants' u'misrepresentations were material to,
and influenced, the plaintiffs' decisions to pay claims for opioids for chronic pain (and, therefore, to bear

its consequential costs in treating overdose, addiction, and other side effects of opioid use)," and that the
plaintiffs have taken o'steps to ensure that the opioids are only prescribed and covered when medically
necessary or reasonably required." Thus, the plaintiffs allege that the manufacturer defendants intended
that the plaintiffs, physicians, patients, and others would rely on their misrepresentations and omissions,
and that the plaintiffs reasonably relied upon said misrepresentations and omissions.
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Finally, the plaintiffs allege that the manufacturer defendants' misrepresentations caused them
direct injury as they have incurred costs related to opioid addiction and abuse, including health care
costs, criminal justice and victimization costs, social costs, and lost productivity costs. As discussed

above, to the extent the manufacturer defendants urge the application of the rule barring recovery of
indirect or derivative injuries sustained by others, the court notes that the plaintiffs are not simply
seeking to recoup medical and drug costs incuned by their employees and Medicaid beneficiaries (cl
Blue Cross & BIue Shield af N.J.,Inc. v PhÍlip Morris USA Inc.,3 NY3d 20A,205,785 NYS2d 399

[2004]).

Sixth Cause of Actlon/Urüust Enrichment

The manufacturer defendants contend that the plaintiffs' sixth cause of aclion, sounding in unjust
enrichment, must be dismissed because it is derivative and duplicative of their other claims, and because

the plaintiffs have failed to allege facts showing that the defendants were enriched, that such enrichment
was unjust and at the plaintiffs' expense, that the plaintifft suffered any cognizable loss, or that it would
be against equity or good conscience to permit the manufacturer defendants to retain what it sought to be

recovered. The manufacturer defendants also contend that the parties lack a sufficiently close
relationship to support a cause of action for unjust enrichment.

ln order to adequately plead a cause of action for unjust enrichment, it must be alleged that the

defendant was enriched, at the plaintiff s expense? and that it is against equity and good conscience to
permit the defendant to retain what is sought to be recovered (Mandarin Trading v llildenstein, 16

NY3d 173,919 NYS2d 465 {20111). The theory of unjust enrichment'olies as a quasí-contract claim"
and contemplatcs "an obligation imposed by equity to prevent injustice, in the absence of an acfual

agreement befween the parties" (Georgia ÌFÃøtone &. Co. v Rieder,l9 NY3d 5l l, 516, 950 NYS2d 333,

n6 ï2A12] fintemal quotation marks omitted]). "Although privity is not required fo¡ an unjust
enrichment claim, a claim will not be supported if the connection between the parties is too attenuated"
(Møndarín Trodìng v llÍldensteín, l6 NY3d at 182, 919 NYS2d at 472; aecord Sperry v Crompton
Corp, 8 NY3d 2A4, 831 NYS2d 7 60 120071).

Here, the plaintiffs plead that the manufacture¡ defendants, as an expected and intended result of
their conscious wrongdoing alleged elsewhere in the complaint, were enriched from opioid purchases

made by the plaintiffs and that it would be unjust and inequitable to permit thern to enrich themselves at

the plaintiffs' expense.

The court finds the pleading sufficient to withstand the manufacturer defendants' claims. It does

not appear, fbr purposes of this determination, fhat this cause of action is either derivative or duplicative
of any other cause of action. As pleaded, it is ths only cause of action by which the plaintiff seek

disgorgement of profits and other monetary benefits resuiting from the manufacturer defendants' alleged

misconduct; moreover, as New York law specilìcally allows for the pleading of alternative causes of
action and alternative forms of relief (CPLR 3014, 3017)" the plaintiffs need not elect any theory over
anothe¡ at this preliminary stage. To the extent the manufacturer defendants urge the application of the
rule baning recovery of indirect or derivative injuries sustained by others, the court notes, as before, that
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the plaintiffs here are not simply seeking to recoup medical and drug costs incurred by their employees
and Medicaid beneficiaries (c/ Blue Cross & Blue Shield alN.I,Inc. v Philip Morrk USA Inc.,3
NY3d 200,785 NYSZd 399 [2004]). The manufacturer defendants have also failed to explain why, as a
pleading matter, the retention of profits wrongfi"rlly obtained would not be unjust. As for the relationship
between and among the parties, the plaintiffs allege, in relevant part, that the manufacturer defendants
created a body of false and misleading literature intended to shape the perceptions of third-party payors
such as the plaintiffs, encouraging them to pay for long-term opioid prescriptions and effectively
depríving them of the chance 1o exercise informed judgment; implicit in those allegations is that the
manufacturer defendants knew the plaintifß'u¿ere to be the source of a significant portion of their pro{its.
Accepting those facts as true and according the plaintiffs the benefit of every lavorable inference (Leon v
Martinez,,84 NYZd 83, 614 NYS2d 972 Í19941), it is evident that the plaintiffs have pleaded a
relationship-or o'at least an awareness" by the manufacturer defendants of the plaintiffs' existence
(Møndørin Trading v Wíldenstein,16 NY3d at 182, 919 NYS2d at 472þsufficient to maintain their
cause of action.

Seventh Cause of Action/l.leqlieense

To prove a prima facie case of negligence, a plaintiffmust demonstrate the existence of a duty, a

breach of that duty, and that the breach of such duty was a proximate cause of his or her injuries (see

Pulka v Edelman,40 NYzd 781, 390 NYS2d 393 [ 976]; see alsa Pasquaretto u Lotrg Is. Unív.,106
AD3d 794"964 NYS2d 599 [2d Dept 2013]; SchÍndler vAhearn,69 AD3d 837, 894 NYS2d 46?[2d
Dept 20101). A duty of reasonable care owed by the alleged tortfeasor to the plaintiff is esseritial to any
recoveryinnegligence(EkemanvSlateof NewYork,T}NYzd 175,187,518NYS2d608 [1987];see
Espìnøl v Melville Snow Contrs.,g8 NY2d 136,746 NYS2d 120 [?002]). Although juries determine
whether and to what extent a particular duty was breached, it is for the courts to decide in the {irst
instance whether any duty exists and, if so, the scope of such duly {Church v Callanan Indus." 99 NYzd
lQ4,75Z NYSZd 25a pA02J:' Darby v Compagníe Natl. "4ir France, 96 NY2d 343,728 NYS2d 731

[2û01]; Wuters v New Yoú Cìty Hou* Auth.,69 NYzd 225,513 NYS2d 35ó [1987]).

The manufacturer defendants contend that the plaintiffs' cause of action for negligence must be
dismissed because New York does not impose a duty upon manufacturers to refrain from the lawful
distribution of a non-defective product. Citing Hømilton v Beretta U,S,A, Corp.,96 NY2d 222,727
NYSZd 7 (ãAtD, they also argue that they do not owe the plaintiffs a duty to protect against the
misconduct of third parties, that New York does not impose a legal duty on manufac.turers to control the
distribution of potentially dangerous products, and that "the alleged foreseeability of injuries is not a
reason to find that a duty exists" herein. They further contend that the plaintiffs must allege a'ospecific
duty" is owed to thern, and that they may not rely upon a'ogeneral duty to society" to support their cause
of action for negligence.

"A critical consideration in determining whether a duty exists is whether'the defendant's
relationship with either the tortfèasor or the plaintiffplaces the defendant in the best position to protect
against the risk of harmn" (DøvÍs v South Nassau Communìtíes Hosp,,26 NY3d 563,572,26 NYS2d
231120151, quoting Hamílton v Beretta A.SÁ,. Carp.,96 NY2d 222,233,727 NYSZd 7 [20011).

33 of 36

ßa



NYSCEF DOC. NO. 454

rNDEX NO. 400000 / 2u.1

RECETVED NYSCEF | 06 /LB/2018

ln re Opioid Litig.
Index No. 4A0OAA/2017
Page 34

Unlike Hømillon, where the Court of Appeals found that gun manufacturers were not in the best
position to protect against the risk of harm from the misuse of its product by third parties, here the
plaintiffs allege facts sufficient tc suppofi the existence of a duty of care. Specifically, the plaintiffs
allege that because the manufacturer defendants had knowledge of the actual risks and benefits of their
productsn including their addictive nature, which they did not disclose, they were in the best position to
protect the plaintiffs against the expenses incurred for opioids prescribed for their employees and for
Medicaid beneficiaries that would not have been approved for payment, and against The extraordinary
amounts expended to combat the opioid crisis allegedly caused by the deceptive marketing campaigns.

Coufs traditionally "fix the duty point by balancing factors, including the reasonable
expectations of parties and society generally, the proliferation of claims, the likelihood of unlimited or
insurer-like liability, disproportionate risk and reparation allocation, and public polices affecting the
expansion or limitation of new châxnels of liability" (Palka v Servicemnster MgL Servs. Corp.,83
NYzd 579, 586, 6l l NYS2d 817, 821 [l99a]; see Tagle v fakob,g7 NY2d 165,737 NYS2d 331

[2001]). In balancing these factors, the plaintifis have adequately pled that their expectations and those
of society would require different behaviors on the part of the manufacturer dçfendants, that there is a
finite number of counties in the State ofNew York with potential claims against said defendants, that the
allegedly negligent acts and omissions of said defendants do not c¡eate unlimited liability, that the risks
allegedly created by said defendants do not disproportionally outweigh the possible reparations to be

awarded herein, and that public policy must address the issues raised in the complaint. It is noted that
New York courts have recognized a cause of action for negligent marketing of prescription drugs (see

ßikowicz v Sterling Drug, Inc., 161 ADzd 982, 557 NYS2d 551 [3d Dept 1990J].

The plaintiffs also allege sufficient facts to support a separate duty not to deceive þee e.g,

Cípollone v Lìggett Group,Ine, 505 US 504, 112 S Ct 2608119927; In re Ford Fusìon &. C-Max Fuet
Econ. Lítìg.,2015 WL 7018369 ISD NY 2015]; see also Tomasino v AmerÍcan Tobacco Co.,23 AD3d
546, 807 NYS2d 603 [2d Dept 2005]). The plaintiffs allege that the manufacturer defendants failed to
comply with 10 NYCRR 80.22, which requires manufacturers of con*olled substances to "establish and

operate a systern to disclose to the licensee suspicious orders for controlled substances and inform the
deparhnent of such suspicious orders. Suspicious orders shall include, but not be limited to, orders of
unusual size, orders deviating substantially from a normal pattern, and orders of unusual frequency." It
is well settled that a violation of a regulation or ordinance sonstitutes some evidence of negligence (see

BauervFemdeAcademyof SøuedHeørt,97NYzd 445,741NYS2da9l [2002]; MørchAssoc.
Constr.,Inc. v CMC Masonry Constr., l5l AD3d 1050, 58 NYS3d 42312d Dept 2017J). A "violation
of the statute's implementing rules and regulations . . . constitutes some evidence of negligence" (Watral
,& .So¿s, Inc, v OC Riverheød 58, LLC,34 AD3d 560, 567, 824 NYS2d 392,398 [2d Dept 2A06], revd
on ather graunds l0 NY3d 180, 855 NYS2d 49 [2008]).

Moreover, the manufacturer defendants' contention that the plaintiffs have failed to adequately
allege 'obt¡t for" causation is without merit, as the tEst for legal causation is proximate cause (see

Burlington Ins. Co, v NYC Tr. Auth.,29 NY3d 313,57 NYSId 85 [2017]). Similarly, the
manufacturer defendants' contenJion that plaintifß have failed to adequately allege causation in a
general sense is not dispositive herein. "Generally, issues of proximate cause are for the fact finder to
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resolve" (Gray v Amerada Hess Corp,, 48 AD3d 747,748,853 NYS2d 157 ï2d Dept 20081, quoting

Adams v Lemberg Enters.,Inc., 44 AD3d 694,695,843 NYS2d 43?l2d Dept 20071). Even at the

morE adva¡rced stage of litigation, o'the absence of direct evidence of causation [does] not necessarily

compel a grant of summary judgment in favor of the defendant, as proximate cause may be infened ftom
the facts and circünstances underlying the injury, the evidence must be sufficient to permit a finding

based on logical inferences from the record and not upon speculation alone" (flartmøn v Mauntain Ysl,

ßrew Pub, 30 I AD2d 57 0, 57A, 754 NYS2d 31, 32 [?003]; see also Schneider v Kíngs Hwy. Hosp.

Ctr.,67NYzd743,50ûNYS2d95 11986l; MitchellvlWongoose,fnc,,19AD3d380,796NYS2d421

[2d Dept 2005]). Here, the plaintiffs have adequately pled that the alleged breach of the manufacturer

defendants' duty herein was a proximate cause of their injuries.

Finally, the manufacturer defendants contend that the economic-loss doctrine ba¡s the plaintifß'
cause of action for negligence. The economic loss doctrine provides that economic losses with respect

to a product and consequential damages resulting from an alleged defect in that product are not

recoverable in a cause of action for strict products liability and negligence against a manulàctwer (New

York Methottist Hosp. v Carríer Corp.,68 AD3d 830, 892 NYSZd I l0 [2d Dept 2009]). Aproduct may

be defective due to a mistake in the manufacturing process, a negligent design, or a failure to provide

adequate warnings regarding the use of the product (Sprang v MTR Ravensburg, 99 NY2d 468, 758

NYS?d 271 T2Aß1; Gebo v &Iøck Cløwson,gz NYzd 387,392,681 NYS2d 22111998]; Voss v ßlack
& Declcer Mfg. Co.,59 NYzd 1A2,463 NYS2d 398 [19S3]). 'oThe rationale behind the economic loss

doctrine is that economic losses resulting from a defsctive product are best treated under the law of
contracts, not tort" {Shema Kolainu-Heør CIur Voices v ProvìderSoft, LLC,832 F Supp 2d 194 IED
NY 20101; see also lIydra Invs.,Inc. t Trøfalgar Pawer 1nc.,227 F3d 8, 16 [2d Cir 2000]). o'This is

because '[t]he particular seller and purchaser ¿re in the best posiîion to allocate risk at the time of their

sale and purchase, and this risk allocation is usually manifested in the selling price"' (Shema

Koluìnu-Heør Our Voices v ProviderSoft, LLC,832 F Supp 2datZAS, quoting Bocre Leøsíng Corp. v

General Motors Corp.,84 NYZd 685, 688, 621 NYS2d 497, 498 [1995] [internal citations omitted]).

'T.,,[ew York does not permit recovery through tort actions for damages that result from the poor

performance of a contracted-for product" lshema Kaløinu-IIear Our Voices v ProvíderSott, LLC,832
F Supp 2dat205 [intemal citations omitted]¡. lt is well settled that a simple breach of contract is not

considered a tort unless a legal duty independent of the conkact has been violated {Clark-Fitrpatrick,
Inc. v Longls. lt R Co.,70 NY2d 382, 389, 521 NYS2d 653,656 [987]; see New York Anív. v

Continental Ins, Co.,87 NY2d 308, 639 N\fszd 283 p9951; Sommer v Federal Sìgnal Corp,,79

NY2d 540, 583 NYSZd 957 119921). Here, the plaintiffs have not asserted a cause of action against the

manufacturer defendants for breach ofcontract or an alleged defect in the product produced by said

defendants. [n addition, the plaintiffs' allegations indicate that the relevant transactions between the

parties were not conkactual, that they did not afford the plaintiffs the opportunity to allocate the

attendant risks associated with the alleged improper acts and omissions of the manufacturer defendants,

and that this is more than a "case of economic disappointment" which would make the economis-loss

doctrinc applicable herein {see Bellevue S. Assoc. v HRH Canstr. Corp,,78 NY2d 282,294,574
NYS2d 165, 170 [1991]; see e.g. Hydro Invs.,Inc. v Traføtgar Power Inc.,2?7 F3d8:Assured Guør.

(UIt) Ltd. v.LP. Morgan Inv. Mgt Inc.,80 AÐ3d 293, 915 NYS2d 7 [lst Dept 2t100, Accordingly,
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that branch of the manufacturer defendants' motion which seeks to dismiss the plaintiffs' seventh cause

of action for negligence is denied.

Conclusion

In accordance with the foregoing analysis, the manufacturer defendants' motions are denied,

except to the extent that the complaint against Allergan plc is dismissed for lack of personal jurisdiction.

As to any contentions by the manufacturer defendants not specifically addressed above, the court finds

that they lack merit or that they state detbnses more appropriately considered on a motion for summary
judgment or at the trial of this action.

The manufacturer defendants shall ssrve their answer(s) to the complaint within 10 days after the

date on which this order is uploaded on the NYSCEF site (seø CPLR 3211 [fÐ'

Dated Ar"- ß.*tt,- J.S.C.

JERRYGAncküô
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